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Extend the period of review
COMMENT:


In (e), there is no authority cited for the licensing authority to revoke or deny licensure to an applicant who is merely being investigated for an action that if found would result in him being placed on the Health Care Personnel Registry or The Sex Offender and Public Protection Registry.
Robert A. Bryan, Jr.

Commission Counsel
Article 1A.

Control Over Child Placing and Child Care.

§ 131D‑10.1.  Purpose.

It is the policy of this State to strengthen and preserve the family as a unit.  When a child requires care outside the family unit, it is the duty of the State to assure that the quality of substitute care is as close as possible to the care and nurturing that society expects of a family.

The purpose of this Article is to assign the authority to protect the health, safety and well‑being of children separated from or being cared for away from their families. (1983, c. 637, s. 2.)
§ 131D‑10.3.  Licensure required.

(a)
No person shall operate, establish or provide foster care for children or receive and place children in residential care facilities, family foster homes, or adoptive homes without first applying for a license to the Department and submitting the required information on application forms provided by the Department.

(b)
Persons licensed or seeking a license under this Article shall permit the Department access to premises and information required to determine whether the person is in compliance with licensing rules of the Commission.

(c)
Persons licensed pursuant to this Article shall be periodically reviewed by the Department to determine whether they comply with Commission rules and whether licensure shall continue.

(d)
This Article shall apply to all persons intending to organize, develop or provide foster care for children or receive and place children in residential child‑care facilities, family foster homes or adoptive homes irrespective of such persons having applied for or obtained a certification, registration or permit to carry on work not controlled by this Article except persons exempted in G.S. 131D‑10.4.

(e)
Unless revoked or modified to a provisional or suspended status, the terms of a license issued by the Department shall be in force for a period not to exceed 24 months from the date of issuance under rules adopted by the Commission.

(f)
Persons licensed or seeking a license who are temporarily unable to comply with a rule or rules may be granted a provisional license.  The provisional license can be issued for a period not to exceed six months.  The noncompliance with a rule or rules shall not present an immediate threat to the health and safety of the children, and the person shall have a plan approved by the Department to correct the area(s) of noncompliance within the provisional period.  A provisional license for an additional period of time to meet the same area(s) of noncompliance shall not be issued.

(g)
In accordance with Commission rules, a person may submit to the Department documentation of compliance with the standards of a nationally recognized accrediting body, and the Department on the basis of such accreditation may deem the person in compliance with one or more Commission licensing rules.

(h)
Except as provided in subsection (i) of this section, the Secretary shall not enroll any new provider for Medicaid Home or Community Based services or other Medicaid services, as defined in 42 C.F.R. 440.90, 42 C.F.R. 440.130(d), and 42 C.F.R. 440.180, or issue a license for a new facility or a new service to any applicant meeting any of the following criteria:

(1)
The applicant was the owner, principal, or affiliate of a licensable facility under Chapter 122C, Chapter 131D, or Article 7 of Chapter 110 that had its license revoked until 60 months after the date of the revocation.

(2)
The applicant is the owner, principal, or affiliate of a licensable facility that was assessed a penalty for a Type A or Type B violation under Article 3 of Chapter 122C, or any combination thereof, and any one of the following conditions exist:

a.
A single violation has been assessed in the six months prior to the application.

b.
Two violations have been assessed in the 18 months prior to the application and 18 months have not passed from the date of the most recent violation.

c.
Three violations have been assessed in the 36 months prior to the application and 36 months have not passed from the date of the most recent violation.

d.
Four or more violations have been assessed in the 60 months prior to application and 60 months have not passed from the date of the most recent violation.

(3)
The applicant is the owner, principal, or affiliate of a licensable facility that had its license summarily suspended or downgraded to provisional status as a result of violations under G.S. 122C‑24.1(a) until 60 months after the date of reinstatement or restoration of the license.

(4)
The applicant is the owner, principal, or affiliate of a licensable facility that had its license summarily suspended or downgraded to provisional status as a result of violations under Article 1A of Chapter 131D, or had its license summarily suspended or denied under Article 7 of Chapter 110 until 60 months after the date of reinstatement or restoration of the license.

(i)
The Secretary may enroll a provider described in subsection (h) of this section if any of the following circumstances apply:

(1)
The applicant is an area program or county program providing services under G.S. 122C‑141, and there is no other provider of the service in the catchment area.

(2)
The Secretary finds that the area program or county program has shown good cause by clear and convincing evidence why the enrollment should be allowed.

(j)
For purposes of subdivision (h)(2) of this section, fines assessed prior to October 23, 2002, are not applicable to this provision.  However, licensure or enrollment shall be denied if an applicant's history as a provider under Chapter 131D, Chapter 122C, or Article 7 of Chapter 110 is such that the Secretary has concluded the applicant will likely be unable to comply with licensing or enrollment statutes, rules, or regulations.  In the event the Secretary denies licensure or enrollment under this subsection, the reasons for the denial and appeal rights pursuant to Article 3 of Chapter 150B shall be given to the provider in writing. (1983, c. 637, s. 2; 2002‑164, s. 4.4; 2003‑294, s. 4.)
§ 131D‑10.5.  Powers and duties of the Commission.

In addition to other powers and duties prescribed by law, the Commission shall exercise the following powers and duties:

(1)
Adopt, amend and repeal rules consistent with the laws of this State and the laws and regulations of the federal government to implement the provisions and purposes of this Article;

(2)
Issue declaratory rulings as may be needed to implement the provisions and purposes of this Article;

(3)
Adopt rules governing procedures to appeal Department decisions pursuant to this Article granting, denying, suspending or revoking licenses;

(4)
Adopt criteria for waiver of licensing rules adopted pursuant to this Article;

(5)
Adopt rules on documenting the use of physical restraint in residential child‑care facilities; and

(6)
Adopt rules establishing personnel and training requirements related to the use of physical restraints and time‑out for staff employed in residential child‑care facilities.

(7)
Adopt rules establishing educational requirements for executive directors and staff employed by child placing agencies and residential child care facilities. (1983, c. 637, s. 2; 2000‑129, s. 2(a); 2007‑30, s. 2.)
Part 6. Social Services Commission.

§ 143B‑153.  Social Services Commission – creation, powers and duties.

There is hereby created the Social Services Commission of the Department of Health and Human Services with the power and duty to adopt rules and regulations to be followed in the conduct of the State's social service programs with the power and duty to adopt, amend, and rescind rules and regulations under and not inconsistent with the laws of the State necessary to carry out the provisions and purposes of this Article. Provided, however, the Department of Health and Human Services shall have the power and duty to adopt rules and regulations to be followed in the conduct of the State's medical assistance program.

(1)
The Social Services Commission is authorized and empowered to adopt such rules and regulations that may be necessary and desirable for the programs administered by the Department of Health and Human Services as provided in Chapter 108A of the General Statutes of the State of North Carolina.

(2)
The Social Services Commission shall have the power and duty to establish standards and adopt rules and regulations:

a.
For the programs of public assistance established by federal legislation and by Article 2 of Chapter 108A of the General Statutes of the State of North Carolina with the exception of the program of medical assistance established by G.S. 108A‑25(b);

b.
To achieve maximum cooperation with other agencies of the State and with agencies of other states and of the federal government in rendering services to strengthen and maintain family life and to help recipients of public assistance obtain self‑support and self‑care;

c.
For the placement and supervision of dependent juveniles and of delinquent juveniles who are placed in the custody of the Department of Juvenile Justice and Delinquency Prevention, and payment of necessary costs of foster home care for needy and homeless children as provided by G.S. 108A‑48;

d.
For the payment of State funds to private child‑placing agencies as defined in G.S. 131D‑10.2(4) and residential child care facilities as defined in G.S. 131D‑10.2(13) for care and services provided to children who are in the custody or placement responsibility of a county department of social services.  The Commission shall establish standardized rates for child caring institutions. In establishing standardized rates, the Commission shall consider the rate‑setting recommendations provided by the Office of the State Auditor; and

e.
For client assessment and independent case management pertaining to the functions of county departments of social services for public assistance programs authorized under paragraph a. of this subdivision.

(2a)
The Social Services Commission shall have the power and duty to establish standards and adopt rules and regulations:

a.
For social services programs established by federal legislation and by Article 3 of G.S. Chapter 108A;

b.
For implementation of Title XX of the Social Security Act, except for Title XX services provided solely through the Division of Mental Health, Developmental Disabilities, and Substance Abuse Services, by promulgating rules and regulations in the following areas:

1.
Eligibility for all services established under a Comprehensive Annual Services Plan, as required by federal law;

2.
Standards to implement all services established under the Comprehensive Annual Services Plan;

3.
Maximum rates of payment for provision of social services;

4.
Fees for services to be paid by recipients of social services;

5.
Designation of certain mandated services, from among the services established by the Secretary below, which shall be provided in each county of the State; and

6.
Title XX services for the blind, after consultation with the Commission for the Blind.

Provided, that the Secretary is authorized to promulgate all other rules in at least the following areas:

1.
Establishment, identification, and definition of all services offered under the Comprehensive Annual Services Plan;

2.
Policies governing the allocation, budgeting, and expenditures of funds administered by the Department;

3.
Contracting for and purchasing services; and

4.
Monitoring for effectiveness and compliance with State and federal law and regulations.

(3)
The Social Services Commission shall have the power and duty to establish and adopt standards:

a.
For the inspection and licensing of maternity homes as provided by G.S. 131D‑1;

b.
Repealed by Session Laws 1999‑334, s. 3.5, effective October 1, 1999.

c.
For the inspection and licensing of child‑care institutions as provided by G.S. 131D‑10.5;

d.
For the inspection and operation of jails or local confinement facilities as provided by G.S. 153A‑220 and Article 2 of Chapter 131D of the General Statutes of the State of North Carolina;

e.
Repealed by Session Laws 1981, c. 562, s. 7.

f.
For the regulation and licensing of charitable organizations, professional fund‑raising counsel and professional solicitors as provided by Chapter 131D of the General Statutes of the State of North Carolina.

(4)
The Social Services Commission shall have the power and duty to authorize investigations of social problems, with authority to subpoena witnesses, administer oaths, and compel the production of necessary documents.

(5)
The Social Services Commission shall have the power and duty to ratify reciprocal agreements with agencies in other states that are responsible for the administration of public assistance and child welfare programs to provide assistance and service to the residents and nonresidents of the State.

(6)
The Commission is authorized and empowered to adopt such rules and regulations, not inconsistent with the laws of this State, as may be required by the federal government of grants‑in‑aid for social services purposes which may be made available for the State by the federal government.  This section is to be liberally construed in order that the State and its citizens may benefit from such grants‑in‑aid.

(7)
The Commission shall adopt rules and regulations consistent with the provisions of this Chapter.  All rules and regulations not inconsistent with the provisions of this Chapter heretofore adopted by the Board of Social Services shall remain in full force and effect unless and until repealed or superseded by action of the Social Services Commission.  All rules and regulations adopted by the Commission shall be enforced by the Department of Health and Human Services.

(8)
The Commission may establish by regulation, except for Title XX services provided solely through the Division of Mental Health, Developmental Disabilities, and Substance Abuse Services, rates or fees for:

a.
A fee schedule for the payment of the costs of necessary child care in licensed facilities and registered plans for minor children of needy families.

b.
A fee schedule for the payment by recipients for services which are established in accordance with Title XX of the Social Security Act and implementing regulations; and

c.
The payment of an administrative fee not to exceed two hundred dollars ($200.00) to be paid by public or nonprofit agencies which employ students under the Plan Assuring College Education (PACE) program.

d.
Child support enforcement services as defined by G.S. 110‑130.1. (1973, c. 476, s. 134; 1975, c. 747, s. 2; 1977, c. 674, s. 7; 1977, 2nd Sess., c. 1219, ss. 26, 27; 1981, c. 275, s. 5; c. 562, s. 7; c. 961, ss. 1‑3; 1983, c. 278, ss. 1, 2; c. 527, s. 2; 1985, c. 206; c. 479, s. 96; c. 689, s. 29f; 1991, c. 462, s. 1; c. 636, s. 19(d); c. 689, s. 105; c. 761, s. 28; 1993, c. 553, s. 46; 1995, c. 449, s. 4; c. 535, s. 32; 1997‑443, s. 11A.118(a); 1997‑456, s. 22; 1997‑506, s. 55; 1998‑202, s. 4(z); 1999‑334, s. 3.5; 2000‑111, s. 4; 2000‑137, s. 4(dd); 2000‑140, s. 99(a); 2006‑66, s. 10.2(c).)






