
RULES REVIEW COMMISSION

JANUARY 18, 2007
MINUTES

The Rules Review Commission met on Thursday, January 18, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jeff Gray, Jennie Hayman, Thomas Hilliard, John Lewis, Robert Saunders, John Tart, and Judson Welborn.

Staff members present were: Joseph DeLuca, Staff Counsel; Bobby Bryan, Rules Review Specialist; Lisa Johnson and Barbara Townsend, Administrative Assistants.

The following people attended the meeting:

Marjorie Morris

Division of Medical Assistance
Susan Ryan


Division of Medical Assistance
Andy Wilson


Division of Medical Assistance
Don Warner


Department of Insurance

Frank Johns


NC Bar Elder Law Section

Sam Clark


Health Care Facilities Association

Angela Floyd


Division of Medical Assistance

Jeff Warren


Division of Coastal Management

Mike Lopazanski

Division of Coastal Management

Bill Wilson


AARP

Mary Bethel


AARP

John Hoomani


Department of Labor

Peggy Oliver


Office of State Personnel

Belinda Smith


Department of Justice

Ann Wall


Secretary of State

Ellie Sprenkel


Department of Insurance

Denise Stanford

Attorney/Pharmacy Board

Bob Blum


Attorney General’s Office

David McLeod

Department of Agriculture

Curtis Venable

Pisgah Legal Services

Molly Masich


Office of Administrative Hearings
Mark Benton


DHHS/DMA Senior Deputy Director
APPROVAL OF MINUTES
The meeting was called to order at 10:20 a.m. with Chairman Hayman presiding.  Chairman Hayman informed the Commissioners and those attending the meeting that it had come to the Rules Review Commission’s attention that the Methodist Building follows the Wake County School System’s closing or delay schedule.  Since we would be unable to be certain that the RRC would have access to the meeting room during inclement weather, in the future the RRC will follow the same schedule. She asked agency members present to inform others who were not in attendance of this change.

Chairman Hayman also reminded the Commission that all members have a duty to avoid conflicts of interest and appearances of conflict.  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the December 14, 2006 meeting. The minutes were approved as written.
FOLLOW-UP MATTERS

Residential Code R 322.1; .4502: Building Code Council - The Commission approved the rewritten rules submitted by the agency.

15A NCAC 7H .0312: Coastal Resources Commission - The Commission approved the rewritten rule submitted by the agency.

21 NCAC 57A .0201; 57B .0102 - .0103: Appraisal Board - Based on further arguments contained in a written response from the Board’s attorney and further review and recommendation by the RRC reviewing attorney, the Commission rescinded its objection and approved these rules as submitted (with technical changes).
23 NCAC 3A .0113:  Board of Community Colleges - No action was taken. It is anticipated that the objection to this rule will be considered at the next meeting of the Board.
25 NCAC 1H .0631; .0635: State Personnel Commission - No action was taken. It is anticipated that these rules will be considered at the next meeting of the State Personnel Commission.
LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.  All rules were approved unanimously with the following exceptions:

18 NCAC 7A .0101; .0202; .0204-.0208; .0301-.0303: Secretary of State - These rules were withdrawn by the agency and refiled for review next month.
18A NCAC 7B .0101-.0107; .0201; .0301-.0302; .0401-.0403; .0501-.0505; .0901-.0907; .1001: Secretary of State – These rules were withdrawn by the agency and refiled for review next month.
21 NCAC 32T .0101: Medical Board - Prior to the review of the Medical Board’s rules by the RRC, Commissioners Lewis and Saunders recused themselves and did not participate in any discussion or vote concerning these rules.  The Commission objected to the rule due to ambiguity.  In (b)(1)(C), it is not clear when the Pharmacy Board will supply a written endorsement.  This objection applies to existing language in the rule. 
21 NCAC 46 .1601: Board of Pharmacy - Prior to the review of the Board of Pharmacy rules by the RRC, Commissioner Saunders recused himself and did not participate in any discussion or vote concerning these rules.  The Commission objected to the rule due to ambiguity.  In (d)(2), it is not clear what type supporting documentation will be requested by the board. 
21 NCAC 46 .1608: Board of Pharmacy - The Commission objected to the rule due to ambiguity.  The meaning of (a)(3)(A) is unclear.  It appears to say that to receive a permit, a place that dispenses devices and medical equipment, and dispenses oxygen must maintain 24 hours backup of oxygen in some patient’s home.  It is not clear who this patient is, nor how the permittee is supposed to control what he keeps in his house.

21 NCAC 46 .2613: Board of Pharmacy - The Commission objected to the rule due to ambiguity.  It is not clear what this rule requires.  It is not clear what is meant by “current prescriptions patient specific label”.  For example, what would this require of a business that sells wheelchairs and maintains an inventory?  In the second sentence, it is not clear what is meant by “receive prescription drugs”.

21 NCAC 46 .3101: Board of Pharmacy - The Commission objected to the rule due to ambiguity.  In (b)(1)(C), it is not clear when the Pharmacy Board will supply a written endorsement.  This objection applies to existing language in the rule.
TEMPORARY RULES

10A NCAC 21B .0314: Division of Medical Assistance - When it became apparent that Sam Clark, one of the opponents to this rule, represented a client of Chairman Hayman’s husband’s law firm she recused herself from any further participation, discussion, or vote concerning the DMA temporary rule. Commissioner Gray presided over the further review, discussion, and vote concerning the temporary rule.  The Commission found that the findings of need for the rule do not meet the criteria for a temporary rule listed in G.S. 150B-21.1(a) because it has not been shown that adherence to the notice and hearing requirements of G.S. 150B-21.2 would be contrary to the public interest.  Frank Johns, Curtis Venable, Sam Clark and Mary Bethel spoke in opposition to the rule.  Belinda Smith from the Attorney General’s Office represented the agency on behalf of the rule. Mark Benton from the Department also answered questions from the commission concerning the rule.
Ms. Hayman returned to chair the remainder of the meeting.
STATE MEDICAL FACILITIES PLAN
The 2007 State Medical Facilities Plan was approved.
COMMISSION PROCEDURES AND OTHER BUSINESS

Commissioner Hayman requested that the discussion of the Commissions rules, policies and procedures be discussed at a later meeting.

The meeting adjourned at 1:13 p.m.

The next scheduled meeting of the Commission is Thursday, February 15, 2007 at 10:00 a.m.

Respectfully submitted,

Lisa Johnson
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