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STATE OF NORTH CAROLINA

OFFICE OF ADMINISTRATIVE HEARINGS

	Mailing address:

6714 Mail Service Center

Raleigh, NC 27699-6714
	Street address:

1711 New Hope Church Rd

Raleigh, NC 27609-6285



September 23, 2009
Nancy Pate
DENR/Commission for Public Health
1601 Mail Service Center
Raleigh, NC  27699-1601
Re:  15A NCAC 13B .0833, .0835, .0836, .0841 and .0842
Dear Ms. Pate:

At its September 17, 2009 meeting the Rules Review Commission objected to the above-captioned rule in accordance with G.S. 150B-21.10.
The Commission objected to provisions in 15A NCAC 13B .0833 (c) and (d) based on ambiguity.  It is unclear why the agency requires a permit to be submitted by January 1 – and it is also unclear whether the agency actually enforces this requirement – as required by (c) and (d).  In (j) the rule states that permits "issued after January 1 shall be effective only until December 31 of that calendar year."  It seems that it would be sufficient to allow an applicant to decide whether it was worth it to submit an application for whatever period of time it would be valid.
The agency has not cited sufficient authority for the provision in (h) to "refuse to process permit application" if the applicant has unsettled enforcement actions, especially if that application is unrelated to the enforcement action.  If there is a basis for refusing to process the permit independent of the enforcement action, the agency is free to act on that basis.  But it is not authorized to refuse to issue the permit merely because there is other action pending against the applicant.

The Commission objected to 15A NCAC 13B .0835, .0836, .0841 and .0842 based on lack of authority.  There is no authority cited for the various provisions in each of those rules requiring a licensed person to perform certain jobs.  Although the various occupational licensing acts may actually require that, the rulemaking agency has not been given the authority to set qualifications for performing this work. 
Please respond to this letter in accordance with the provisions of G.S. 150B-21.12.  If you have any questions regarding the Commission's action, please let me know.

Sincerely,


Joseph J. DeLuca, Jr.


Commission Counsel
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