
RULES REVIEW COMMISSION

September 17, 2009
MINUTES

The Rules Review Commission met on Thursday, September 17, 2009, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jeff Gray, Jennie Hayman, Clarence Horton, Curtis Venable, and Ralph Walker. 
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Anca Grozav


Office of State Budget and Management
Becky Garrett


Board of Recreational Therapy Licensure
John Randall


Board of Examiners for Speech and Language Pathologists and Audiologists
Nahale Kalfas


Board of Examiners for Speech and Language Pathologists and Audiologists
Nancy Pate


Department of Environment and Natural Resources
Karen Waddell

Department of Insurance
Felicia Gore Hoover

Occupational Safety and Health Review Commission
Debra Watts


Department of Environment and Natural Resources
Eric Smith


Department of Environment and Natural Resources

Dan Hirschman

Attorney General's Office
Delores Joyner

State Personnel Commission

Teresa Townsend

Department of Justice

Ellen Lorscheider

Department of Environment and Natural Resources

Michael Scott


Department of Environment and Natural Resources

Sarah Y. Meacham

Attorney General's Office

Linda F. Raynor

Department of Environment and Natural Resources

APPROVAL OF MINUTES

The meeting was called to order at 9:08 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the August 20, 2009 meeting.  There were none and the minutes were approved as distributed.
Joe DeLuca introduced Anca Grozav to the Commission.  She is the new economic analyst at the Office of State Budget and Management.
FOLLOW-UP MATTERS

Prior to the review of the rule from the Criminal Justice Education and Training Standards Commission, Commissioner Gray recused himself and did not participate in any discussion or vote concerning this rule because he lobbied on behalf of the Fraternal Order of Police for enactment of the law to implement the federal concealed carry law for retired law enforcement officers.

12 NCAC 09B .0301 – Criminal Justice Education and Training Standards Commission.  The Commission approved the rule upon receiving information that legislation has been enacted giving the Criminal Justice Commission authority to suspend or revoke the certification of instructors.
15A NCAC 09C .0119 – Environmental Management Commission.  The Commission approved the rewritten rule submitted by the agency.
Prior to the review of the rules from the Board of Barber Examiners, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he is legal counsel to the Board.

21 NCAC 06F .0101 – Board of Barber Examiners.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 06Q .0104 – Board of Barber Examiners.  The Commission approved the rewritten rule submitted by the agency.

Prior to the review of the rule from the Board of Dental Examiners, Commissioner Crisp recused himself and did not participate in any discussion or vote concerning this rule because his daughter is a dental hygienist.
21 NCAC 16G .1016 – Board of Dental Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 64 .0212 – Board of Examiners for Speech and Language Pathologists and Audiologists.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 65 .0602 – Board of Recreational Therapy Licensure.  The Commission approved the rewritten rule submitted by the agency.

LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

Social Services Commission rules – All rules were withdrawn by the agency.
15A NCAC 13A .0102, .0103, .0106 – Commission for Public Health - The Commission approved these rules, however the Commission has received requests from more than 10 persons clearly requesting legislative review of the rule and therefore they are subject to a delayed effective date.

15A NCAC 13B .0833 – Commission for Public Health - The Commission objected to provisions in 15A NCAC 13B .0833 (c) and (d) based on ambiguity.  It is unclear why the agency requires a permit to be submitted by January 1 – and it is also unclear whether the agency actually enforces this requirement – as required by (c) and (d).  In (j) the rule states that permits "issued after January 1 shall be effective only until December 31 of that calendar year."  It seems that it would be sufficient to allow an applicant to decide whether it was worth it to submit an application for whatever period of time it would be valid.  The agency has not cited sufficient authority for the provision in (h) to "refuse to process a permit application" if the applicant has unsettled enforcement actions, especially if that application is unrelated to the enforcement action.  If there is a basis for refusing to process the permit independent of the enforcement action, the agency is free to act on that basis.  But it is not authorized to refuse to issue the permit merely because there is other action pending against the applicant.
15A NCAC 13B .0835, .0836, .0841, .0842 – Commission for Public Health - The Commission objected to these rules based on lack of authority.  There is no authority cited for the various provisions in each of those rules requiring a licensed person to perform certain jobs.  Although the various occupational licensing acts may actually require that, the rulemaking agency has not been given the authority to set qualifications for performing this work.
Commissioners Crisp, Walker, and Venable voted for the motion to object to Rules.0833, .0835, .0836, .0841, .0842 and to approve the remainder of the rules from the Commission for Public Health.  Commissioners Gray and Horton voted against the motion.
Prior to the review of the rules from the State Personnel Commission, Commissioner Crisp recused himself and did not participate in any discussion or vote concerning these rules because he is a state employee.
Prior to the review of the rules from the Office of Administrative Hearings, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he served as staff attorney for the review of these rules.

COMMISSION PROCEDURES AND OTHER BUSINESS
The meeting adjourned at 10:40 a.m.
The next scheduled meeting of the Commission is Thursday, October 15, 2009 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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