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MINUTES
The Rules Review Commission met on Thursday, September 20, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were:  Jerry Crisp, Jim Funderburk, Jeff Gray, Keith Gregory, Clarence Horton, Dan McLawhorn, Mary Shuping.  
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Dana Vojtko, Publications Coordinator.
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The Honorable Barbara Jackson from the N.C. Court of Appeals swore in the new Commissioners.
APPROVAL OF MINUTES

The meeting was called to order at 10:07 a.m. with Mr. Funderburk presiding.  He reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Funderburk asked for any discussion, comments, or corrections concerning the minutes of the August 23, 2007 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

04 NCAC 05B .0105 – Cemetery Commission.  The Commission approved the rewritten rule submitted by the agency.
15A NCAC 02S .0102 – Environmental Management Commission.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 26 .0207, .0301 – Board of Landscape Architects.  No rewritten rules have been submitted and no action was taken.
21 NCAC 65 .0301, .0302 – Board of Recreational Therapy Licensure.  The Commission approved the rewritten rules submitted by the agency.

903.2.1.2 - Building Code Council.  The Commission approved the rewritten rule submitted by the agency.  The Commission has received 10 letters of objection to the rule and the rule is submitted to legislative review.
R324 – Building Code Council.  The Commission had previously extended the period of review on this rule, so this was actually the first review of the rule by the Commission. The Commission heard from rule opponents as well as the agency. After a period of discussion the Commission objected to this rule based on ambiguity. It is unclear to what types of occupancies and to what types of elevators the rule is intended to apply.
LOG OF FILINGS

Chairman Funderburk presided over the review of the log of permanent rules.  All rules were approved unanimously with the following exceptions:
15A NCAC 07J .0703:  Coastal Resources Commission - The Commission objected to this rule based on lack of statutory authority.  Even if Paragraph (g) is a correct statement of law, agencies have no authority to adopt rules establishing burden of proof.  Establishing who has the burden of proof is a function of the legislative and judicial branches of government.
15A NCAC 11 .0321:  Radiation Protection Commission - The Commission objected to this rule due to ambiguity.  In (h), it is not clear what is meant by "hospitalized for compliance with Rule .0358 of this Section."  That rule deals with the release of patients from a licensee's control, not with hospitalization.
15A NCAC 11 .0322:  Radiation Protection Commission - The Commission objected to this rule due to ambiguity.  In (a)(1), it is not clear what would constitute "specialized" training in the diagnostic or therapeutic use (of sealed sources).  It is also not clear how much experience would be considered equivalent.
15A NCAC 11 .0333:  Radiation Protection Commission - The Commission objected to this rule due to ambiguity.  In (2), it is not clear what is equivalent to Section 32.72 of 10 CFR Part 32.
15A NCAC 11 .0359:  Radiation Protection Commission - The Commission objected to this rule due to ambiguity.  In (a)(2), it is not clear what constitutes "nationally recognized standards."

15A NCAC 11 .1611:  Radiation Protection Commission - The Commission objected to this rule based on lack of statutory authority.  There is no authority cited for paragraph (d) of this rule which would allow the agency to impose additional restrictions without going through rulemaking.

21 NCAC 30 .0611:  Board of Massage and Bodywork Therapy - The Commission objected to this rule based on lack of statutory authority.  The specific qualifications that “other key administrative staff members” in (c) must possess, while not onerous, appear to be outside the rulemaking authority cited by the board.  The board has broad rulemaking authority and does have specific authority to “set standards for faculty …” as found in G.S. 90-631(a)(2). However the definition of “key administrative staff members” found in rule .0602(5) includes persons who might not be considered faculty members, such as directors of operations, admissions, and financial aid. Unless these persons are considered faculty members, then the board has exceeded its cited authority.  Note that I would consider the program director or program chair and a director of education as faculty members or their equivalent and subject to the requirements in (a) and (b). If they are not normally considered part of the faculty of a school, then the board has exceeded its cited authority here as well.
21 NCAC 30 .0613:  Board of Massage and Bodywork Therapy - The Commission objected to this rule based on lack of statutory authority.  Since there is no authority cited to set staff qualifications for all “key administrative staff” (which is required by Rule .0611) there is no authority for (d) that requires schools to “demonstrate that each … meets the qualifications” set in rule .0611.
21 NCAC 30 .0614:  Board of Massage and Bodywork Therapy - The Commission objected to this rule based on lack of statutory authority.  While the board does have broad rulemaking authority over massage and bodywork therapy schools and programs, it seems that the requirement in (b) that schools have a “written employment agreement with each staff member” exceeds the authority cited.  The authority cited refers in G.S. 90-631(a)(1) – (4) to the board’s authority to make rules in the following areas: “(1) basic curriculum standards, … (2) standards for faculty and learning resources” … (3) requirements for reporting changes in instructional staff and curriculum … [and] (4) … the process used by the Board to approve a school.” None of those pertain to how a school prefers to maintain and operate a staff.  It should also be noted that staff goes beyond the faculty and includes persons who the board has no direct rulemaking authority over or the ability to set their qualifications.
21 NCAC 30 .0615:  Board of Massage and Bodywork Therapy - The Commission objected to this rule based on lack of statutory authority.  There is no authority cited for the provision in (c) that would apparently require a governmental agency the board has no authority over to conduct annual inspections. The inspections required are all of a type that would be performed by city, county, or state inspectors to determine compliance with various state regulations.  Even though the rule is written in the form “the school shall have,” the school has no ability to compel one of these state inspectors to perform such an inspection if they choose not to. Even if the inspection is otherwise required by law the school still does not have the authority or ability to compel such inspection, at least not easily. So in reality the rule is actually directed towards other governmental agencies outside the control of the board.
21 NCAC 30 .0619:  Board of Massage and Bodywork Therapy - The Commission objected to this rule based on lack of statutory authority.  There is no specific authority cited to require the school to maintain a certain refund policy as set out in (d).  The board may have at least implied authority to require that a school maintain sound financial quality and to review the school’s financial stability. But that authority would not extend to requiring that a school refund a certain amount of money under certain conditions.
COMMISSION PROCEDURES AND OTHER BUSINESS

The State Ethics Commission evaluations of the statement of economic interest filed by the new Commissioners were entered into the record for this meeting.  The full text of each letter is found in the notebook for this month.
The meeting adjourned at 11:38 a.m.

The next scheduled meeting of the Commission is Thursday, October 18, 2007.  The schedule currently provides for an orientation and training session for the Commissioners at 9:30 a.m. with the business portion of the meeting beginning at 1:30 or 2:00 p.m.
Respectfully,

Dana Vojtko

