
RULES REVIEW COMMISSION

October 21, 2010
MINUTES

The Rules Review Commission met on Thursday, October 21, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, Dan McLawhorn, and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
David Griffin


DENR/Aquariums
John Hoomani


Department of Labor

Erin Gould


Department of Labor

Cathe Evans


Board of Architecture

Shanon Gerger

Allen and Pinnix

Karen Waddell

Department of Insurance

Erin Glendening

DHHS/Division of Health Service Regulation

Robert Hamilton

ABC Commission

Chris Hoke


DHHS/Division of Public Health

Nancy Pate


Department of Environment and Natural Resources

Craig Smith


DHHS/Division of Health Service Regulation

Linda Brinkley

DHHS/Division of Public Health

Anca Grozav


Office of State Budget and Management

Sara Nienow


Department of Environment and Natural Resources

The meeting was called to order at 9:01 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the September 16, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .0331, .1103 – Structural Pest Control Commission.  No rewritten rules have been submitted and no action was taken.
10A NCAC 14A .0103 – HHS/Division of Health Service Regulation.  The Commission approved the rewritten rule submitted by the agency.
10A NCAC 41C .0904 – Commission for Public Health.  The Commission approved the rewritten rule submitted by the agency.

11 NCAC 13 .0528 – Department of Insurance.  The Commission approved the rewritten rule submitted by the agency.

15A NCAC 28 .0502 – Department of Environment and Natural Resources.  The Commission approved the rewritten rule submitted by the agency.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Alcoholic Beverage Control Commission

All permanent rules were approved unanimously with the following exceptions:

04 NCAC 02R .0103 – The Commission objected to this rule based on lack of statutory authority and ambiguity.  There is no authority for the agency to adopt the definition for “aggrieved party” in (a)(3). The General Assembly has already defined “person aggrieved” in the Administrative Procedure Act (APA) and the agency has not cited any authority for adopting a definition that might conflict with the statutory definition. To the extent that there might be any conflict in the definitions, this conflict could arise in the conduct of a contested case hearing.  Even if there were authority to adopt the rule it is unclear which definition, the agency’s or the statutory definition, would apply in the case of a contested case hearing which would be conducted under the APA and the rules of the Office of Administrative Hearings
04 NCAC 02R .0701 – The Commission objected to this rule based on lack of statutory authority.  There is no authority cited to enlarge the restrictions pertaining to familial conflicts of interest, as set in (b) beyond the first degree.
04 NCAC 02R .0905 – The Commission objected to this rule based on lack of statutory authority and ambiguity.  This rule sets deposit requirements for local boards. The last paragraph contains a provision for altering or waiving these requirements. However the guideline “for good cause shown” is not the “specific guideline” required by the Administrative Procedure Act (APA), NCGS 150B-19(6). It is unclear what constitutes “good cause” in the context of this rule.  The other guideline, “where adequate security for the funds involved is demonstrated” is sufficiently specific.
04 NCAC 02R .1008 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (a) line 4 it is unclear what constitutes a “direct or indirect” interest. For example does it constitute such an interest to own stock of whatever amount or control in a spirituous liquor company or company that engages in any of the cited activities? Would it constitute a violation of this rule to work, even limited hours, in such a company while also working for a local board, such as being a waiter or bartender in a restaurant selling such beverages?  For the same reasons as cited in the opinion concerning 2R .0701, staff believes that the employment prohibition in (b) extending to first cousins is not authorized.  Even if the Commission had authority to make an employment prohibition extending as far as first cousins there is no authority cited for the additional provision in (b) extending that prohibition to a person related not to a local board member but to a “member of any other authority that appoints members of the local board.”
04 NCAC 02R .1502 – The Commission objected to this rule based on lack of statutory authority.  There is no authority cited for the markup price or formula as set out in (a) lines 4 - 6 to be “determined by the [ABC] Commission” outside rulemaking.
The Commission granted the Agency’s Request for Waiver of Rule 26 NCAC 05 .0108(a) and approved re-written rules 04 NCAC 02R .0103, 04 NCAC 02R .0905 and 04 NCAC 02R .1502.
Following the vote Commissioner Gray stated that he would like the record to reflect that he had prior knowledge that the ABC Commission was promulgating rules in Winter, 2010 and had decided to recuse himself in the future hearing of those rules when he accepted a speaking engagement before the NC Association of ABC Boards.  The recent enactment of legislation by the General Assembly nullified the opinions expressed by Commissioner Gray before the NCAABCB and he no longer has a conflict of interest with any of the rules heard today.  Also, he had a case which tangentially involved the ABC Commission but it resolved itself for all practical purposes on Tuesday.

HHS – Division of Health Service Regulation

All permanent rules were approved unanimously.
State Registrar

All permanent rules were approved unanimously.

Alarm Systems Licensing Board

Prior to the review of the rules from the Alarm Systems Licensing Board, Commissioner Gray recused himself and did not participate in any discussion or vote concerning this rule because Charles McDarris, an attorney in his office represents the board.

12 NCAC 11 .0106 was approved unanimously.

Department of Labor and Apprenticeship Council

All permanent rules were approved unanimously with the following exceptions:

13 NCAC 14B .0202 - The Commission objected to this rule based on lack of statutory authority.  In (a)(4), there is no authority cited for the agency to set occupational requirements for apprenticeship instructors.  G.S. 94-4 specifically states that "the selection and training of teachers and coordinators of such instruction shall be the responsibility of State and local boards responsible for vocational education."
13 NCAC 14B .0205 - The Commission objected to this rule based on ambiguity.  In (g)(2), it is not clear to whom the department is going to recommend a program for deregistration procedures.  It appears that the department itself has the deregistration authority.  There is the same issue in (h).
13 NCAC 14B .0208 - The Commission objected to this rule based on lack of statutory authority.  Item (5) is not consistent with G.S. 94-7(8).  The statute provides that controversies or differences that cannot be adjusted locally be submitted to the Director for determination.  The rule requires the designation of some other authority.
13 NCAC 14B .0211, .0213, .0308 - The Commission objected to these rules based on lack of statutory authority.  In each rule the provision in Paragraph (c) giving a sponsor 30 days to appeal the director's decision (file a contested case) is not consistent with G.S. 150B-23(f) which gives 60 days. These objections apply to existing language in these Rules.

13 NCAC 14B .0401 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (c)(3), it is not clear what factors the director will use in determining good cause for an extension.  As written this provision amounts to a modification provision without specific guidelines in violation of G.S. 150B-19(6). This objection applies to existing language in this Rule.

13 NCAC 14B .0407 - The Commission objected to this rule based on ambiguity.  In (a)(2)(C), it is not clear what constitutes "good and sufficient reason."  In (d), it is not clear what constitutes "good cause" for de-registration.  This objection applies to existing language in this Rule.

13 NCAC 14B .0604 - The Commission objected to this rule based on ambiguity.  In (b)(4), it is not clear what is meant by "the extent to which the sponsor should be expected to correct any deficiencies through the achievement of goals and timetables for the selection of apprentices."
13 NCAC 14B .0610 - The Commission objected to this rule based on ambiguity.  In (b)(7), it is not clear what other records will be required by the director.  This objection applies to existing language in this Rule.

13 NCAC 14B .0611 - The Commission objected to this rule based on ambiguity.  In (e)(3), it is not clear what standards the department will use in determining what is a reasonable time.  This objection applies to existing language in this Rule.

13 NCAC 14B .0612 - The Commission objected to this rule based on ambiguity.  In (a), it is not clear what standards the director will use in determining what is a reasonable time.  This objection applies to existing language in this Rule.

Board of Architecture

All permanent rules were approved unanimously with the following exceptions:
21 NCAC 02 .0108 - The Commission objected to this rule based on lack of statutory authority.  There does not appear to be any authority for the two hundred fifty dollars ($250.00) reinstatement fee. G.S. 83A-4 specifically prohibits the Board from collecting any fees not authorized by Chapter 83A. G.S. 83A-11 allows the Board to reinstate in its discretion after one year from the date of revocation, but it does not authorize any special fee to do so.  It appears that this Rule stacks too many fees to come up with this amount.  This objection applies to existing language in the Rule.

21 NCAC 02 .0204 - The Commission objected to this rule based on lack of statutory authority.  There is no authority for the Board to adopt a rule limiting the practice of architecture beyond any limitations in G.S. Chapter 83A.  For instance, G.S. 83A-9 would appear to allow for a general partnership, but the rule appears to prohibit that.
21 NCAC 02 .0206 - The Commission objected to this rule based on lack of statutory authority.  There is no authority cited for the Board to require seals for a Limited Liability Partnership as the rule does in (a)(3)(C), or for a partnership as the rule does in (a)(3)(D).  G.S. 83A-9 specifically states that G.S. Chapter 83A does not require partnership seals.  The only seals required by statute are individual seals and corporate seals.  G.S. 57C-2-01(c) would extend that to Professional Limited Liability Companies.
21 NCAC 02 .0213 - The Commission objected to this rule based on lack of statutory authority.  G.S. 83A-11 requires certificates to be renewed on or before the first day in July every year.  There is no authority cited for the Board to change that date to June 30 as the rule does in (a), (b) and (c). "Certificate" and "License registration" are used interchangeably in the statutes and rules.
21 NCAC 02 .0214 - The Commission objected to this rule based on lack of statutory authority.  G.S. Chapter 83A only allows for certification of individuals and corporations that meet the requirements of the Professional Corporation Act (G.S. 83A-8(a)).  G.S. 57C-2-01(c) extends the authorization to Professional Limited Liability Companies.  There is no authority cited for the Board to require registration of Limited Liability Partnerships (G.S. 59-84.2).  G.S. 83A-9 specifically says that partnerships do not need certificates.  That would seem to include Limited Liability Partnerships.
21 NCAC 02 .0215 - The Commission objected to this rule based on lack of statutory authority.  There is no authority cited for the last sentence in (a) prohibiting practice as an individual if the individual otherwise meets the requirements for individual licensure.  G.S. 83A-9 specifically states that the enabling legislation does not require partnership certificates of practice.  There is therefore no authority for the Board to require them as the rule does in (e) and (f).  This objection applies to existing language in the Rule.

Board of Massage and Bodywork Therapy

21 NCAC 30 .0629 was approved unanimously.

Medical Board

All permanent rules were approved unanimously.
TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.
Department of Labor

All temporary repeals were approved unanimously.

Board of Community Colleges

23 NCAC 02C .0213 was approved unanimously.
REQUEST FOR FILING DEADLINE WAIVER

The Commission received a request for a waiver of its filing deadline for rules 15A NCAC 02B .0225, .0307 and .0308.  Commissioner Gray moved to approve the request.  Commissioners Gray and McLawhorn voted to approve the motion.  Commissioners Crisp, Funderburk, Horton and Walker voted against the motion.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission adopted Rule 26 NCAC 05 .0113 with an effective date of December 1, 2010.

The meeting adjourned at 10:48 a.m.
The next scheduled meeting of the Commission is Thursday, November 18 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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