
RULES REVIEW COMMISSION

October 15, 2009
MINUTES

The Rules Review Commission met on Thursday, October 15, 2009, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, John Lewis, David Twiddy, and Ralph Walker. 
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, and Dana Vojtko.
The following people were among those attending the meeting:
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Sandra Moore


DENR/Division of Water Quality
Carolyn Edmonds
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Chris Carlson


DENR/Division of Forest Resources
Michael Huffman

DENR/Division of Forest Resources
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Young Moore
Mike Abraczinskas

DENR/Division of Air Quality
Patrick Knowlson

DENR/Division of Air Quality
John Hoomani


Department of Labor
Erin Gould


Department of Labor
Craig Smith


DHHS/Division of Health Service Regulation
Nadine Pfeiffer

DHHS/Division of Health Service Regulation
Michael Scott


Department of Environment and Natural Resources

Nancy Pate


Department of Environment and Natural Resources
APPROVAL OF MINUTES

The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the September 17, 2009 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

15A NCAC 13B .0833 – Commission for Public Health.  The Commission approved the rewritten rule submitted by the agency.
15A NCAC 13B .0835, .0836, .0841, .0842 – Commission for Public Health.  No rewritten rules have been submitted and no action was taken.
LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

10A NCAC 17D .0205:  Division of Services for the Deaf and Hard of Hearing - The Commission objected to this rule based on ambiguity.  In (b)(8), it is not clear when the Division would consider an individual to be "qualified."  While G.S. 90-294 sets out who is exempt from the provisions of Article 22 of Chapter 90 of the General Statutes, it does not otherwise tell who is "qualified."
10A NCAC 17D .0206:  Division of Services for the Deaf and Hard of Hearing - The Commission objected to this rule based on ambiguity.  In (b)(2)(B) and (D), it is not clear when an individual will be considered "qualified."  In (b)(2)(F), it is not clear what is meant by "equivalent training and experience."

10A NCAC 27G .0810:  Division of Mental Health - The Commission objected to this rule based on lack of statutory authority.  Paragraph (f) of is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  G.S. 143-318.9 makes it the public policy in North Carolina that actions of public bodies be conducted openly.  G.S. 143-318.10(a) requires, with limited exceptions not applicable here, that each official meeting of a public body be open to the public.  "Public body" as defined in G.S. 143-318.10(b) includes any appointed committee or other body of the State "that (i) is composed of two or more members and (ii) exercises…a…quasi-judicial [or] administrative…function."  "Official meeting" as defined by G.S. 143-138.10(d) includes a "meeting…of a majority of the members of a public body for the purpose of conducting hearings, participating in deliberations, or voting upon…the public business within the jurisdiction…of the public body."  There is no authority cited for this panel to meet in closed session.
10A NCAC 27G .0811:  Division of Mental Health - The Commission objected to this rule based on lack of statutory authority.  The last sentence in Paragraph (j) is not consistent with the Public Records Law.  A tape of the proceedings would appear to be a public record pursuant to G.S. 132-1(a).  The statute includes as public records "sound recordings…made…pursuant to law…in connection with the transition of public business by any agency of North Carolina government…"  Agency includes any public office, public officer or official.  That would appear to include this panel.  G.S. 132-3(a) prohibits the destruction of any public record, and makes the destruction a class 3 misdemeanor.

10A NCAC 27G .0812:  Division of Mental Health – The Commission objected to this rule based on lack of statutory authority.  Paragraph (a) is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  The Panel appears to be a public body whose meetings are required to be public.
10A NCAC 70E .0708:  Social Services Commission - The Commission objected this rule based on lack of statutory authority.  In (e), there is no authority cited for the licensing authority to revoke or deny licensure to an applicant who is merely being investigated for an action that if found would result in him being placed on the Health Care Personnel Registry or The Sex Offender and Public Protection Registry.
15A NCAC 02Q .0521:  Environmental Management Commission - The Commission objected to this rule based on ambiguity and failure to comply with the Administrative Procedure Act (APA).  The language added to Paragraph (c) after publication in the Register appears to be a substantial change.  Prior to the addition of this language, there was nothing in the Rule about a Division report to the Environmental Management Commission.  The agency did not republish the Rule as required by G.S. 150B-21(g).  It is also not clear what type study is to be reported on.
15A NCAC 09C .1249:  Department of Environment and Natural Resources - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is unclear what is meant by or what would constitute a prohibited action that would "annoy, disturb, or frighten" forest users in this rule or what standards will be used to make that determination.  It is unclear why the agency would permit any "noises, amplified speech, music or other sounds" that would "annoy, disturb or frighten" forest users as the rule seemingly provides with the exception in line 5.  Even if they desire to do that it is unclear what standards the agency would use in granting that exemption. G.S. 150B-19(6) requires the agency to set out "specific guidelines" it will use in granting any waiver or exemption to a rule.  There is no authority for the agency to set any of these standards outside rulemaking.
15A NCAC 09C .1253:  Department of Environment and Natural Resources - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is unclear what standards the agency shall use to decide whether to "withdraw the right of a person…to remain on…State Forest" land.  There is no authority to set those standards outside rulemaking.

15A NCAC 09C .1257:  Department of Environment and Natural Resources - The Commission objected to this rule based on lack of statutory authority. Although the agency does have fee setting authority, there is no authority cited to set these fees outside rulemaking, as (e) seems to allow.  G.S. 12-3.1 makes it clear that setting fees is a rule.  G.S. 150B-18 states that "unless a rule is adopted in substantial compliance" with Chapter 150B it is not a valid rule."  Fees set outside the rulemaking procedures of Chapter 150B are not adopted in substantial compliance with the chapter.

15A NCAC 09C .1260:  Department of Environment and Natural Resources - The Commission objected to this rule based on ambiguity and lack of necessity.  It is unclear who is to "construe" these rules.  It is unclear what is required or prohibited by (b).  It is unclear what constitutes an "act" under this rule, especially since it refers to a "requirement or prohibition" of any "act."  That would make it seem that an "act" was actually a "rule."  But in the following clause it refers to "causing or procuring…any act."  That does not seem like a reference to a "rule."  Since most of this rule appears to be a legal conclusion or attempt to dictate what is already the law, it is probably unnecessary.
Commissioners Crisp, Funderburk, Horton, Lewis, Twiddy, and Walker voted for the motion to object to 15A NCAC 09C .1249, .1253, .1257, .1260 and to approve the remainder of the rules from the Department of Environment and Natural Resources.  Commissioner Gray voted against the motion.

21 NCAC 50 .0505:  Board of Examiners for Plumbing, Heating and Fire Sprinkler Contractors - The Commission objected to this rule based on lack of statutory authority.  The Board has not cited authority for the provision in (f) lines 32-34 where the Board requires a licensed contractor to take action that would normally be matters for a court to determine, i.e. whether a contractor was negligent or whether the contract was performed according to the terms of the contract, and what the appropriate remedy is for the negligence or breach of contract.  It seems that this is a matter within the general negligence or contract law of the State and is a matter for the General Assembly through the General Statutes to regulate unless the Board can cite specific authority for it to mandate the remedy for either negligence or breach of contract by one of its licensees.  The Board's authority appears to be limited to licensing and disciplining its licensees.  It has not cited authority to order its licensees to perform work normally perceived as contractual work.  In effect the Board sets itself up as replacing the NC General Court of Justice.  The Board could specify that such an action constitutes negligence or gross negligence or some other violation of its statutes or rules.
TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.

All temporary rules were unanimously approved by the Commission.

COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission discussed having a business meeting either prior to or after the regular monthly meeting in November.

The meeting adjourned at 10:04 a.m.
The next scheduled meeting of the Commission is Thursday, November 19, 2009 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair
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