
RULES REVIEW COMMISSION

November 29, 2010
MINUTES

The Rules Review Commission met on Thursday, November 29, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jeff Gray, Jennie Hayman, Dan McLawhorn, David Twiddy, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
John Hoomani


Department of Labor
Norman Young

Wildlife Resources Commission/Department of Justice
Erin Gould


Department of Labor

Barry Gupton


Building Code Council

Cathe Evans


Board of Architecture

Jean Stanley


Board of Nursing

David Kalbacker

Board of Nursing

Nancy Pate


Department of Environment and Natural Resources

Jamie McNees


Department of Environment and Natural Resources

Adriene Weaver

Department of Environment and Natural Resources

David McLeod

Department of Agriculture and Consumer Services

Margaret Wingate

Board of Electrolysis Examiners

The meeting was called to order at 9:03 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the October 21, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .0331, .1103 – Structural Pest Control Commission.  No rewritten rules have been submitted and no action was taken.
04 NCAC 02R .0701, .1008 – Alcoholic Beverage Control Commission.  The Commission approved the rewritten rules submitted by the agency.
13 NCAC 14B .0202, .0205, .0208, .0211, .0213, .0308, .0401, .0407, .0604, .0610, .0611, .0612 – Department of Labor and Apprenticeship Council.  The Commission approved the rewritten rules submitted by the agency contingent upon receiving a technical change to Rule .0205.  The technical change has been received.
21 NCAC .0108, .0204, .0206, .0213, .0214, .0215 – Board of Architecture.  The Commission approved rewritten Rules .0204, .0206, .0213, .0214, and .0215 submitted by the agency.  The Commission approved rewritten Rule .0108 contingent on receiving a technical change.  The technical change has been received.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.

Plant Conservation Board

All permanent rules and repeals were approved unanimously.
Department of Labor

All permanent rules were approved unanimously.

Environmental Management Commission

All permanent rules were approved unanimously.
Wildlife Resources Commission

All permanent rules were approved unanimously.
Department of Environment and Natural Resources

15A NCAC 28 .0302 was approved unanimously.

Board of Electrolysis Examiners

All permanent rules were approved unanimously.
Board of Nursing

All permanent rules were approved unanimously with the following exception:

21 NCAC 36 .0201 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (b) the second sentence is a legal conclusion more than a rule and should be deleted. Whether or not either the failure of the board to send a notice of renewal or the failure of the licensee to receive it “excuses” the registrant from any renewal obligations is a question for a court of competent jurisdiction to decide untethered by the board’s legal conclusions.  In (d) there are no standards for determining when a licensee “may be required” to demonstrate mental and physical competency to practice nursing. Thus the rule is unclear. There is no authority cited to set them outside the rules.
Onsite Wastewater Contractors and Inspectors Certification Board

21 NCAC 39 .0101 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  There is no authority cited to require that a “wastewater treatment facility” be designed by a professional engineer” in (c) line 16. That is the net effect of this definition.  The authority cited is simply authority to regulate those who build, inspect, and certify on-site wastewater treatment facilities. This agency regulates those who are “contractors and inspectors” of these systems, not the design or standards for the systems themselves. Counsel is also not aware of any specific statutory authorization given to this agency that might be found in Article 11, Wastewater Systems, of G.S. Chapter 130A (Public Health). The regulatory authority in that Article is given to the EMC.
21 NCAC 39 .0403 - The Commission objected to this Rule based on ambiguity.  In (b) the standard “satisfactory to the proctor” is vague in that it is insufficient. The proctor may reject a driver’s license, passport, state or agency, or any other photo identification for any reason. The board must give the proctor some guidelines to use in deciding whether to accept or reject the photo identification.  It is also unclear in line 8 who the proctor is, i.e., whether it is a board member or someone else, and in lines 6 and 9 who are "representatives" of the board, i.e., whether they are board members or others.  It is also not clear whether a "Board representative" is the same person as the proctor.  In (c) line 10 it is unclear what constitutes “disrupts the exam.” There are no standards set out in the rules for determining either what constitutes disrupting an examination or what the board shall use in making that determination.  And even if the emphasis is on taking “appropriate action” that might be less than dismissal from the exam – such as moving a person who is distracting the other applicants by, e.g. coughing, sneezing, hiccoughing, tapping a pencil – that is not clear and the standards for determining this are not clear.
The Commission approved rules 21 NCAC 39 .0102, .0201, .0301, 0401-.0402, .0404, .0501, .0601-.0605, .0701-.0703 contingent on receiving technical changes.  It was noted that the board had indicated to RRC counsel that no technical changes would be presented prior to the RRC meeting; therefore these rules would be carried over to the December meeting based on the agency's failure to comply with the last sentence of G.S. 150B-21.10.

Respiratory Care Board

21 NCAC 61 .0204 was approved unanimously.

Building Code Council

All permanent rules were approved unanimously with the following exceptions:

2012 NC Building Code:

The Commission objected to Rule 424.1.13 based on lack of statutory authority.  There is no authority cited for the Building Code Council to set requirements on what type drawings must be sealed by an NC licensed architect or engineer.

The Commission objected to Rule 425.1 based on ambiguity.  It is not clear what the sentence "The state agency having jurisdiction shall classify the facility, small nonambulatory care facility or large residential facility" means.

The Commission objected to Rule 1008.1.9.3 based on ambiguity.  In 2.3, it is not clear what would amount to "due cause" for the revocation of the use of a key-operated locking device.

The Commission objected to Rule G101.4 based on ambiguity.  This provision is not a complete sentence and does not make sense as written.

The Commission objected to Rule 1704.1.1 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.

The Commission objected to Rule 1704.1.3 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 1807.2.4 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 1807.2.5 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 1810.3.5.2.5 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function as this rule does in 5.
The Commission objected to Rule 2210.3.1 based on lack of statutory authority and ambiguity.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function. It is also not clear what is meant by "accepted engineering practice."
The Commission objected to Rule 2210.3.3 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 2303.4.1.4 based on lack of statutory authority and ambiguity.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function. This rule is also not a complete sentence and is meaningless as written.
The Commission objected to Rule 2303.4.3 based on lack of statutory authority.  "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 3603.6 based on ambiguity.  It is not clear what is meant by "current coastal engineering practice."
The Commission objected to Rule 3604.1 based on lack of statutory authority. "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 3604.2 based on lack of statutory authority. "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 3604.3 based on lack of statutory authority. "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 3606.1 based on ambiguity.  It is not clear what is meant by "accepted engineering practice."  It is also not clear what is meant by "coastal areas."

The Commission objected to Rule 3606.7 based on lack of statutory authority. "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
The Commission objected to Rule 3607.2 based on ambiguity.  It is not clear what "other materials" are "suitable" or what "other support" is "suitable."
2012 NC Fire Code:

The Commission objected to Chapter 2 based on ambiguity.  In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally recognized."
The Commission objected to Rule 1008.1.9.3 based on ambiguity.  In 2.3, it is not clear what would constitute "due cause."
The Commission objected to Rule 2206.2.3.1 based on ambiguity.  In 7, it is not clear when the fire code official will require vehicle impact protection.
2012 NC Fuel Gas Code:

The Commission objected to Chapter 2 based on ambiguity.  In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally recognized."
2012 NC Mechanical Code:

The Commission objected to Chapter 2 based on ambiguity.  In the definition of "labeled," it is not clear how to determine if a testing laboratory is "nationally recognized."
2012 NC Plumbing Code:

The Commission objected to Rule 607.1 based on ambiguity.  It is not clear how one is to determine what is an adequate source of hot water for each family unit to meet minimum basic requirements for health, sanitation and personal hygiene.
The Commission objected to Rule 701.4 based on lack of statutory authority. This rule regulates the use of a plumbing system rather than the construction.  There is no authority cited for the Building Code Council to regulate the use of plumbing systems as opposed to the installation of them.
The Commission objected to Rule 803.5 based on lack of statutory authority. "Registered design professional" is defined as an individual who is registered or licensed to practice a design profession as defined by statutory requirements.  There is no authority cited for the Building Code Council to set requirements for when a professional license is required to perform any function.
TEMPORARY RULES

There were no temporary rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
There was a brief discussion of EO 70.  Mr. Bryan told the Commission that he, Ms. Masich and Judge Mann had met with officials from the Office of State Budget and Management to discuss OAH and RRC cooperation with OSBM in implementing the Executive Order.  They had discussed the possibility of using the procedures in G.S. 150B-21.14 when agencies identified rules that were without dispute no longer necessary.  This would allow the agencies to request the RRC call for a public hearing on the rules to put them under its review without the necessity of the agencies going through the entire rulemaking process to repeal the rules.  If the RRC finds the rules unnecessary and objects to them, the agencies could then repeal the rules in response to the objection.

The meeting adjourned at 11:04 a.m.
The next scheduled meeting of the Commission is Thursday, December 16 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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