
RULES REVIEW COMMISSION

MAY 17, 2007
MINUTES

The Rules Review Commission met on Thursday, May 17, 2007, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jim Funderburk, Jeff Gray, Thomas Hilliard, John Lewis, Robert Saunders, Mary Shuping, David Twiddy, John Tart, and Judson Welborn.

Staff members present were: Joseph DeLuca, Staff Counsel; Lisa Johnson and Barbara Townsend, Administrative Assistants.
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APPROVAL OF MINUTES
The meeting was called to order at 10:21 a.m. at the conclusion of the public hearing concerning the RRC’s rules, policies, and procedures with Vice Chairman Funderburk presiding.  He reminded the Commission that all members have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Vice Chairman Funderburk asked for any discussion, comments, or corrections concerning the minutes of the April 19, 2007 meeting.  The minutes were approved as written.  Commissioner Jennie Hayman arrived during the meeting.
FOLLOW-UP MATTERS

10A NCAC 21B .0314:  DHHS/Medical Assistance (Temporary Rule) – No action was taken.

12 NCAC 11 .0105:  Alarm Systems Licensing Board – No action was taken.  It is anticipated that the objection to this rule will be considered at the next meeting of the Board.

15A NCAC 10G .0403; .0405: Wildlife Resources Commission – The Commission approved the rewritten rules submitted by the agency.

15A NCAC 18A .3611; .3629: Commission for Health Services – The Commission approved the rewritten rules submitted by the agency.  Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he was recently asked to serve on the Board of Trustees of Camp Albemarle.

21 NCAC 14H .0105: Board of Cosmetic Art Examiners – The Commission approved the rewritten rule submitted by the agency.

21 NCAC 14N .0115: Board of Cosmetic Art Examiners – The Commission approved the rewritten rule submitted by the agency.

21 NCAC 28 .0304:  Landscape Contractor Registration Board – No response was received from the agency since their board does not meet until June and no action was taken.

21 NCAC 38 .0101; .0201; .0302; .0801; .0805; .0905; .1001:  Board of Occupational Therapy – The Commission approved the rewritten rules submitted by the agency.

23 NCAC 2E .0204:  Board of Community Colleges – No action was taken.  The agency intends to make the technical corrections requested for the April meeting, but needs additional time to complete them and review their other rules in light of the changes.
23 NCAC 3A .0113:  Board of Community Colleges - No action was taken.  It is anticipated that the objection to this rule will be considered at the next meeting of the Board.
25 NCAC 01C .0216; .0405; .0407:  State Personnel Commission – The Commission approved rewritten rules .0216 and .0405 submitted by the agency contingent upon receiving technical changes in each rule which were subsequently received; the Commission approved the repeal of rule .0407; the Commission approved the adoption of rule .0217.  After the meeting more than 10 letters of objection were received requesting legislative review of these rules.
LOG OF FILINGS

Vice Chairman Funderburk presided over the review of the log of permanent rules.  All rules were approved unanimously with the following exceptions:

1 NCAC 43A .0102: Department of Administration – The Commission objected to the rule due to ambiguity.  In (3) it is not clear who constitutes a member of the state employee’s “immediate family.”  The definition states that it “includes spouse or children/stepchildren.”  Because of this language it certainly allows and implies that other family members may also be included.  However the definition does not either include or exclude other possible members of an employee’s immediate family such as grandparents, grandchildren, or siblings.  Since the violation of a provision such as this, or even an accusation of a violation, could be quite serious, the definition of “immediate family member” must be clear.

1 NCAC 43A .0301: Department of Administration – The Commission objected to the rule due to lack of statutory authority.  To the extent that “the method of transfer, sale, or disposal” of state owned surplus property meets the definition of a rule or rules, there is no authority to set these outside rulemaking.  In G.S. 143-64.04(a) the secretary has been given the authority to delegate the secretary’s “power and authority” for the effective administration of this statute.  In (b) the secretary is given rulemaking authority.  Assuming for the sake of argument (but without conceding the argument) that the delegation carries with it the rulemaking authority of the secretary, that does not create any right to make rules without going through the rulemaking process.

1 NCAC 43A .0304: Department of Administration – The Commission objected to the rule due to lack of statutory authority and ambiguity.  There are three different provisions in (c) where the State Surplus Property Agency has decision making authority.  There are no clear standards set out on which the agency will make any of those decisions.  There is no authority to set those standards outside rulemaking.  The first is in lines 14-16 where the SSPA “reserves the right” to take property back and dispose of the property itself.  The standard “when the property becomes unusable” is clear enough.  What is not clear is the standards used to determine whether or not the SSPA will act and “recapture” the property. In line 16 where the agency may act to recapture property and dispose of the property under “normal disposal guidelines,” it is unclear what these guidelines are or where they are found.  It also would seem that these rules themselves would constitute “normal disposal guidelines” and that one would not have to look outside these rules for the “normal” guidelines.  There is no authority to set them outside rulemaking.  In the last sentence, it is unclear what standards the agency will use to “approve disposal” of transferred property held less than 12 months.

1 NCAC 43A .0306: Department of Administration – The Commission objected to the rule due to ambiguity.  In the second sentence, lines 6 and 7, it is not clear who constitutes a member of the state employee’s “immediate family.”  The definition in rule .0102(3) states that it “includes spouse or children/stepchildren.” Because of this language it certainly allows and implies that other family members may also be included.  However the definition does not either include or exclude other possible members of an employee’s immediate family such as grandparents, grandchildren, or siblings.  Since the violation of a provision such as this, or even an accusation of a violation, could be quite serious, the definition of “immediate family member” must be clear.  In that same sentence, lines 6 and 7, it is unclear who are the state employees “charged with custody of state property for a state agency.”  If it is any employee who works for a particular agency or division or section or other unit, then the phrase “charged with custody” is unnecessary.  It would seem that based on that phrase that the prohibition applies to a smaller group within an agency, but it is not clear who those employees are.

1 NCAC 43A .0309: Department of Administration – The Commission objected to rule .0309 due to lack of statutory authority and ambiguity.  In the last sentence there are no standards for determining which alternative the state property officer will use in determining the further outcome of a rejected bid.  There is no authority to set those standards outside rulemaking.

Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning the Department of Insurance rules because he is a licensed insurance agent and the company he works for owns insurance agencies.

17 NCAC 10 .0505: Department of Revenue – This rule was withdrawn by the agency.

17 NCAC 10 .0507: Department of Revenue – This rule was withdrawn by the agency.

21 NCAC 32B .1001: Medical Board – The Commission approved this rule contingent upon receiving a technical change.  Commissioner Lewis recused himself and did not participate in any discussion or vote concerning this rule because he is a member of the N.C. Medical Board.

The meeting recessed for a short break at 11:16 a.m.

The meeting reconvened at 11.23 a.m.

21 NCAC 61 .0401: Respiratory Care Board – The Commission objected to the rule due to lack of statutory authority and ambiguity. In (a)(2), it is not clear what standards the Board will use in approving continuing education activities.  There is no authority cited for setting those standards outside rulemaking.  In (a)(3), it is not clear what standards the Board will use in approving a refresher course.  There is no authority cited for setting those standards outside rulemaking.  In (b), it is not clear what standards the Board will use in approving advanced practice continuing education.  There is no authority cited for setting those standards outside rulemaking.  It is also not clear if the requirements of this paragraph are in addition to the requirements in paragraph (a), or if they can serve as a partial fulfillment of Subparagraph (a)(2).  It is also not clear in (b) and (d) what is meant by “advance practice Respiratory Care procedures.”  There is no authority cited for the Board to set any approval standards for advanced practice, nor apparently any rules dealing with it.  In (c), it is not clear how the Board will determine how many hours of continuing education credit to give a licensee who has completed a certification or recertification program.  The Commission extended the period of review for (e).  In (e), a copy of annual skills evaluation required by the facility appears to have no relevance to any statute or rule enforced by the Board.  There is therefore no authority for the Board to require a licensee to maintain them in a file at his or her practice facility. 

903.2.1.2: Building Code Council – The Commission objected to the rule due to ambiguity.  It is unclear what buildings or businesses are included within the definition of “nightclub” which is subject to the lower (existing) threshold for installing a sprinkler system.  It is especially unclear as to how to distinguish a nightclub from a restaurant.

COMMISSION PROCEDURES AND OTHER BUSINESS

Mr. DeLuca requested that the July meeting date be moved so he could attend the NASS Conference. Mr. DeLuca explained that by moving the meeting to the following week there would be only 3 weeks between the two meetings and asked that the August meeting be changed as well.  Several Commission members said they would not be available for the June meeting and asked that meeting be moved also.  The following schedule was agreed upon:  June 28, 2007; July 26, 2007 and August 23, 2007.  The September and following meetings will be on the previously scheduled dates.
Staff is to work on drafting Rules Review Commission rules and have a proposal for Commissioners to review at the next meeting.

The meeting adjourned at 11:50 a.m.

The next scheduled meeting of the Commission is Thursday, June 28, 2007 at 10:00 a.m.

Respectfully submitted,

Lisa Johnson
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