RULES REVIEW COMMISSION

JUNE 29, 2006
MINUTES

The Rules Review Commission met on Thursday, June 29, 2006, in the Cabinet Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were:  Graham Bell; Jim Funderburk, Jeffrey Gray, Jennie Hayman; Thomas Hilliard; Robert Saunders; Lee Settle, John Tart and David Twiddy.

Staff members present were: Joseph DeLuca, Staff Counsel; Bobby Bryan, Rules Review Specialist; and Lisa Johnson, Administrative Assistant.

The following people attended:
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Belinda Loftin
DENR

Connie Pixley
DENR

Rich Carpenter
DENR

Mack Paul
Attorney/Kennedy Covington

Dana Sholes
OAH

Julie Edwards
OAH

Felicia Williams
OAH

David Sullivan
NC Community College System

Karl Shaffer
NCBLSS

Erin Gould
Department of Labor

Jack Given
Department of Labor

Ellie Sprenkel
Department of Insurance

Bob Potter
Department of Insurance

Ted Hamby
Department of Insurance

Jean Creech
Synagro

Thomas Allen
DENR/DAQ

Joan Troy
Wildlife Resources Commission

Barbara Knopp
Board of Nursing
Bruce Thompson
Attorney/Parker Poe

Henry Jones
Attorney/Jordan, Price, Wall, Gray, Jones & Carlton PLLC
Ed Strickland
Department of Revenue

Nancy Pate
DENR

Ed Norman
DENR

Dennis Ramsey 
DENR/DWQ

APPROVAL OF MINUTES

The meeting was called to order at 10:09 a.m. with Chairman Hayman presiding.

Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the May 18, and June 15, 2006 meetings. The minutes were approved as written.
FOLLOW-UP MATTERS 
21 NCAC 2 .0208; .0209; .0302: Board of Architecture – The Commission approved the rewritten rules submitted by the agency.

21 NCAC 14J .0502: Cosmetic Art Examiners – The Commission did not receive any response from the agency therefore no action was taken.

21 NCAC 14P .0105: Cosmetic Art Examiners – The Commission did not receive any response from the agency therefore no action was taken.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules. All rules were approved unanimously with the following exceptions:

Commissioner Twiddy did not participate in either the discussion or vote concerning rules from the Department of Insurance.

15A NCAC 2T .0119: Environmental Management Commission – This rule was withdrawn at the request of the agency.

15A NCAC 2T .0305: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority and ambiguity.  In (b), no authority is cited for the Environmental Management Commission to interpret G.S. 89C.  The North Carolina State Board of Examiners for Engineers and Surveyors is responsible for determining what activities are subject to that chapter.  No authority is cited for the Environmental Management Commission to set occupational requirements for who can prepare documents.  In (h) (1) (D), it is not clear what would constitute “natural conditions of unusual severity”.  In (h) (4), it is not clear who access is to be restricted to.  In (j) (1), there is no authority cited to set occupational requirements for who can certify inputs for computer modeling.
15A NCAC 2T .0504: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (b), there is no authority cited for the Environmental Management Commission to interpret G.S. 89F and determine what is the practice of soil science.  There is no authority cited for the Commission to set occupational requirements for who can prepare soil evaluations.  In (c), there is no authority cited for the Environmental Management Commission to interpret G.S. 89C.  There is no authority cited for the Commission to set occupational requirements for who can prepare design documents.  In (d), there is no authority cited for the Commission to set occupational requirements for who provide location information on boundaries.  In (e), there is no authority cited for the Commission to set occupational requirements for who can prepare a hydrogeologic description.

15A NCAC 2T .0604: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (b), there is no authority cited for the Environmental Management Commission to interpret G.S. 89F and determine what is the practice of soil science.  There is no authority cited for the Commission to set occupational requirements for who can prepare soil evaluations.  In (c), there is no authority cited for the Environmental Management Commission to interpret G.S. 89C.  There is no authority cited for the Commission to set occupational requirements for who can prepare design documents.  In (d), there is no authority cited for the Commission to set occupational requirements for who provide location information on boundaries.

15A NCAC 2T .0704: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (b), there is no authority cited for the Environmental Management Commission to interpret G.S. 89F and determine what is the practice of soil science.  There is no authority cited for the Commission to set occupational requirements for who can prepare soil evaluations.  In (c), there is no authority cited for the Environmental Management Commission to interpret G.S. 89C.  There is no authority cited for the Commission to set occupational requirements for who can prepare design documents.  In (d), there is no authority cited for the Commission to set occupational requirements for who provide location information on boundaries.  In (e), there is no authority cited for the Commission to set occupational requirements for who can prepare a hydrogeologic description.

15A NCAC 2T .0904: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (b), there is no authority cited for the Environmental Management Commission to interpret G.S. 89F and determine what is the practice of soil science.  There is no authority cited for the Commission to set occupational requirements for who can prepare soil evaluations.  In (c), there is no authority cited for the Environmental Management Commission to interpret G.S. 89C.  There is no authority cited for the Commission to set occupational requirements for who can prepare design documents.  In (d), there is no authority cited for the Commission to set occupational requirements for who provide location information on boundaries.

15A NCAC 2T .0905: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (b), there is no authority cited for the Environmental Management Commission to interpret G.S. 89F and determine what is the practice of soil science.  There is no authority cited for the Commission to set occupational requirements for who can prepare soil evaluations.  In (c), there is no authority cited for the Environmental Management Commission to interpret G.S. 89C.  There is no authority cited for the Commission to set occupational requirements for who can prepare design documents.  In (d), there is no authority cited for the Commission to set occupational requirements for who provide location information on boundaries.  In (e), there is no authority cited for the Commission to set occupational requirements for who can prepare a hydrogeologic description.  
15A NCAC 2T .1004: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.   There is no authority cited for the agency to set occupational requirements in (b) and (c), or to interpret G.S. 89C.

15A NCAC 2T .1104: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority and ambiguity.  There is no authority cited for the agency to set occupational requirements in (a) (1), (a) (2), (c) (2), (c) (3), (d) (1), (d) (2), (d) (3), (d) (4), (d) (6), (e) (1), (e) (2), (e) (3), and (e) (4).  There is also no authority cited for this agency to interpret G.S. 89C or G.S. 89F.  In addition, in (c) (3) and (d) (6), it is not clear who would qualify as an agronomist.

15A NCAC 2T .1204: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (d)(1), there is no authority cited for EMC to set occupational requirements for who can provide location information to the Division.  There is also no authority cited for EMC to interpret G.S. 89C.

15A NCAC 2T .1504: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  In (a) (3), there is no authority cited for EMC to set occupational qualifications or to interpret G.S. 89C.  In (c) (1) and (d) (1), there is no authority cited for EMC to set occupational qualifications or to interpret G.S. 89F.

15A NCAC 2T .1604: Environmental Management Commission - The Commission objected to the rule due to lack of statutory authority.  There is no authority cited for EMC to set occupational requirements as the rule does in (b), (c), (e) and (f).

15A NCAC 2T .1102; .1108; .1109: Environmental Management Commission – The Commission heard speakers Jean Creech, and Mack Paul speak in opposition of the rules.  The Commission approved these rules with Commissioners Bell, Gray and Tart opposed.

15A NCAC 18A 2831: Commission for Health Services – The Commission objected to the rule due to ambiguity.  It is not clear in (d), line 26, whether the meaning of “permitted under the US EPA Supplemental Guidance” means generally permitted or permitted for a specific use.  As an example, would CCA treated wood that is permitted for bulkhead or water contact use be acceptable if it were used for any other purpose on a playground?  Even if it is not permitted under this rule, is that clear from the use of the term “permitted” or does there need to be some more specific limiting language?  By way of analogy:  In the U.S. it is usually permitted for a doctor to use a drug to treat some disease or condition as long as it has been approved by the FDA for any specific disease or condition.  A drug approved as a cancer drug can be used to treat any other condition, even though it has not necessarily been shown to be effective in treating that condition.  So, if CCA wood is permitted for one use on a playground, does this rule intend to allow its use for any purpose on that playground?  One would assume that the answer is a negative one, but that is not clear. It is unclear what constitutes “an oil-based, semi transparent stain sealant” It is unclear in lines 29 and 31 – 32 whether the agency intends to restrict the application to a combination stain/sealant (if there is such a product) or allow both stains and sealants.  It is also not clear whether there is actually intended to be a limit on the stain or sealant as to its transparency. Is there an intention to limit these materials to semi-transparent ones and not allow clear (or mostly clear) or solid stains or sealers?  It is not clear whether the requirements in (d), lines 27 – 34, to both periodically seal the treated wood and remove the soil under the wood are both intended. In (d), lines 30 and 31, it is not clear what the requirement actually is.  The rule requires, initially, that “soil under such equipment and structures … be removed and replaced with similar material.”  Then it adds another condition or requirement, that this material be “covered with 4 to 6 inches of soil, gravel, sand, sod or other vegetation.”  It is unclear if the soil and material is replaced, whether the rule actually intends to require that the replaced material then be covered by more material, or does it intend to require that the removed material actually be replaced by, rather than covered by, “4 to 6 inches of … [material].”?  Bruce Thompson and Henry Jones spoke in opposition of the rule.
21 NCAC 32M .0106: Medical Board – The Commission objected to the rule due to lack of statutory authority.  There is no authority cited for the Medical Board to charge any additional fee for a “nurse practitioner who fails to register as required by this section.”

23 NCAC 3A .0113: Board of Community Colleges – The Commission objected to the rule due to lack of statutory authority.  There is no authority cited that allows the agency to specify how much and over what period of time that a school must refund part or all of the tuition of someone who withdraws from school. The authority cited, at G.S. 115D-90(b)(7)i, does allow the agency to make rules concerning and does require “the school bulletin [to] contain the following information: … i. policy and regulations of the institution relative to the refund of the unused portion of tuition, fees and other charges in the event the student does not enter the course or withdraws or is discontinued therefrom.” A law requiring disclosure and allowing the agency to enact rules concerning disclosure, is not the same as allowing the Board to specify what the minimum provisions of those policies must be.

Chairman Hayman had to leave the meeting so she asked Mr. Funderburk to chair the remainder of the meeting.

12 NCAC 11 .0201: Alarm Systems Licensing Board – The Commission approved this rule contingent on receiving a technical change by the end of the business day.  The technical change was not received.

21 NCAC 36 .0403: Board of Nursing – The Commission objected to the rule due to lack of statutory authority.  In (d) the rule limits the role of medication aides to aides who have met certain qualifications. The first qualification in (d)(1), is that the aide have a high school diploma or GED.  It is not clear who, or even whether anyone, has the authority to set this education qualification for medication aides. The authority cited by the Board in its history note does not seem to confer that authority on the Board of Nursing. G.S. 131E-114.2 gives the Medical Care Commission the authority to set “training” requirements, but that is not the same as establishing the initial qualifications to become a medication aide. Unless the Board of Nursing has specific authority to set such a qualification, then it may not impose that requirement.  

21 NCAC 36 .0406: Board of Nursing – The Commission objected to the rule due to lack of statutory authority and ambiguity.  In (c) it is not clear whether the requirement to have a high school diploma or GED applies to the person seeking to enter the training program or one who seeks to operate a medication aide training program.  But regardless of who the rule applies to, as in the previous rule there does not appear to be sufficient authority cited to require a high school diploma GED to either apply for admission to a medication aide training program or operate one.
21 NCAC 53 .0402: Board of Licensed Professional Counselors – The Commission objected to the rule due to lack of necessity.  This rule adds nothing to the authority already given to the Board in its enabling statutes and the Administrative Procedure Act.  The rule is therefore unnecessary.
25 NCAC 1D .0115: State Personnel Commission – The Commission objected to the rule due to lack of statutory authority and ambiguity.  It is not clear what standards the State Personnel Commission will use in approving supplemental salary or changes in the amount of supplemental salary.  There is no authority cited for setting them outside of rulemaking.  Commissioner Saunders did not participate in either the discussion or vote concerning rules from the State Personnel Commission.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission discussed no new business.

The meeting adjourned at 1:00 p.m.

The next scheduled meeting of the Commission is Thursday, August 17, 2006 at 10:00 a.m.

Respectfully submitted,
Lisa Johnson
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