
RULES REVIEW COMMISSION

June 17, 2010
MINUTES

The Rules Review Commission met on Thursday, June 17, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Clarence Horton, Dan McLawhorn, David Twiddy, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
The following people were among those attending the meeting:
Anthony Bonapart

Private Protective Services
Bobby White


Dental Board

Angelia Allcox

DENR/Division of Parks and Recreation

Linda Piper


NC Licensed Child Care Association

Alexandra Gruber

Department of Justice

Stefanie Mach


Department of Justice – Intern

Lynda Elliott


Board of Cosmetic Art Examiners

Clint Pinyan


Brooks Pierce/Board of Pharmacy

Kristi Nixon


Department of Environment and Natural Resources

David Tuttle


Board of Engineers and Surveyors

Karen Waddell

Department of Insurance

Julie Stainback

Department of Agriculture and Consumer Services

Tom Miller


Real Estate Commission

Larry Michael


Department of Environment and Natural Resources

Jani Kozlowski

DHHS/Division of Child Development

Dedra Alston


DHHS/Division of Child Development

Ron Kaylor


DOT/Division of Motor Vehicles

David Bradley


DOT/Division of Motor Vehicles

Anca Grozav


Office of State Budget and Management

Joelle Burleson

DENR/Division of Air Quality

Paul Grable


DENR/Division of Air Quality

Bob Brooks


Board of Certified Public Accountants

Chris Hoke


DHHS/Commission for Public Health

Arigit Paul


DHHS/Commission for Public Health

Anna Carter


DHHS/Division of Child Development

Rebecca Hill


Department of Insurance

Ted Hamby


Department of Insurance

John Barkley


Department of Justice for DENR & EHSE Board

Jean Stanley


Board of Nursing

David McLeod

Department of Agriculture and Consumer Services

Malcolm Blalock

Board of Environmental Health Specialist Examiners

Daren Bakst


John Locke Foundation

APPROVAL OF MINUTES

The meeting was called to order at 9:00 a.m. with Mr. Funderburk presiding.  He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Vice Chairman Funderburk asked for any discussion, comments, or corrections concerning the minutes of the May 20, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
Prior to the review of the rules from the Office of the Commissioner of Banks, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is a banker.

04 NCAC 03M .0101, .0205 – Office of the Commissioner of Banks.  The Commission approved  the rewritten rules submitted by the agency.
04 NCAC 03M .0301, .0401, .0604 – Office of the Commissioner of Banks.  The Commission approved the rewritten rules submitted by the agency for 03M .0301 and .0401.  Rule .0604 was withdrawn by the agency.
21 NCAC 10 .0206 – Board of Chiropractic Examiners.  The Commission approved the rewritten rule submitted by the agency.
21 NCAC 14I .0401 – Board of Cosmetic Art Examiners - No rewritten rule has been submitted and no action was taken.

21 NCAC 14N .0110, .0113, .0115 – Board of Cosmetic Art Examiners.  The Commission approved the rewritten rules submitted by the agency.
21 NCAC 14P .0111 – Board of Cosmetic Art Examiners.  The Commission rescinded the objection and approved this rule.
21 NCAC 46 .1418 – Board of Pharmacy.  The Commission approved the rewritten rule submitted by the agency.  Commissioners Gray, Horton, McLawhorn and Walker voted for the motion.  Commissioners Crisp, Twiddy and Venable voted against the motion.  The Commission received more than 10 written letters of objection to this rule and therefore is subject to legislative review and a delayed effective date.  
Clint Pinyan represented the Board in answering questions from the Commissioners concerning this rule.
Prior to the review of the rule from the Real Estate Commission, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he has a brokers license.

21 NCAC 58E .0602 – Real Estate Commission.  The Commission approved the rewritten rule submitted by the agency contingent on receiving a technical change.  The technical change has been received.  
LOG OF FILINGS
Vice Chairman Funderburk presided over the review of the log of permanent rules.

Commissioner of Agriculture
All permanent rules were approved unanimously.
Board of Agriculture
02 NCAC 20B .0104 was approved unanimously.

Structural Pest Control Committee
02 NCAC 34 .0331 - The Commission objected to this rule based on lack of statutory authority. There is no authority for the agency to license consultants.  G.S. 106-65.24(15) defines licensee as "any person qualified for and holding a license for any phase of structural pest control..."  G.S. 106-65.25 requires the Structural Pest Control Committee to classify license phases and then states that separate phases or subphases shall be specified for "P," "W," and "F" phases.  Apparently these are the only phases allowed to be licensed (although there may be subphases) since G.S. 106-65.29(1) allows the Committee to adopt rules with respect to the amount and kind of training required of an applicant for a license and certified applicators card to engage in any one or more of the "three phases of structural pest control." G.S. 106-65.25(g) states that "any person issued a license for any one or combination of the phases of structural pest control shall be deemed to be a 'certified applicator' to use or supervise the use of restricted use pesticides..."  There does not appear to be authority for the agency to license someone who cannot apply pesticides or supervise the application.
02 NCAC 34 .0503 was approved unanimously.

02 NCAC 34 .1103 - The Commission objected to this rule based on ambiguity.  In (a) and (b), it is not clear how the Committee distinguishes between a primary and secondary deviation. This objection applies to existing language in the rule.
Board of Agriculture
02 NCAC 28A .1205 - The Commission objected to this rule based on ambiguity.  It is neither clear when a reinspection fee will be charged nor how much the fee will be if one is charged. This objection applies to existing language in the rule.
02 NCAC 48A .1209 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is not clear what standards the agency will use in approving a collected plant certificate.  There is no authority cited for setting the standards outside rulemaking. It is also not clear what constitutes "cause" for revoking a certificate.  This objection applies to existing language in the rule.

02 NCAC 52B .0210, .0505, .0608 were approved unanimously.
02 NCAC 52B .0502 - The Commission objected to this rule based on ambiguity.  In (a)(1), it is not clear what is meant by equivalent to a U.S. pullorum-typhoid clean flock.  Either a flock is clean or it is not.  This objection applies to existing language in the rule
02 NCAC 52B .0603 - The Commission objected to this rule based on ambiguity.  In (c)(2), it is not clear what standards the State Veterinarian is to use in granting prior approval for birds to enter the State before testing.
Child Care Commission
All permanent rules were approved unanimously with the following exceptions:
10A NCAC 09 .0102 - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (3), it is not clear what the standards are for Division approval of Basic School-Age Care training.  There is no authority cited to set the standards outside rulemaking.  It is also not clear who develops it.  There are the same issues in (18) for ITS-SIDS Training.
10A NCAC 09 .0511 - The Commission objected to this rule based on lack ambiguity.  In (a)(1) and (3), it is not clear how much time is required to amount to a "substantial portion of each day."  This objection applies to existing language in the rule.

10A NCAC 09 .2510 - The Commission objected to this rule based on ambiguity.  Because it is not clear what training has been approved as Basic School-Age Care training, it is not clear what is required by (b), (c), (d), (f), (g) and (j).

The Commission received 18 written letters of objection to Rules .0102, .0501, .0508, .0604, .0802, .0901, .1702, .1718, and .2502.  Prior to the Commission meeting 10 persons submitted written letters to the Commission requesting withdrawal of their written objections.  The Commission approved the motion to accept the withdrawal letters.  These rules are not subject to legislative review and a delayed effective date.
Department of Insurance
All permanent rules were approved unanimously.
Private Protective Services Board
Prior to the review of the rules from the Private Protective Services Board, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he practices in the same law firm as Charles McDarris, counsel to the Board.
12 NCAC 07D .0202 and .0702 were approved unanimously.
12 NCAC 07D .0802 – The Commission objected to this rule based on lack of statutory authority.  There does not appear to be authority for the Board to charge a renewal fee for an application for a firearm registration permit.  G.S. 74C-9(e)(7) allows an application fee of up to fifty dollars ($50.00). G.S. 74C-9(e)(8) then allows a new, renewal, replacement or reissuance fee for a firearm registration permit of up to thirty dollars ($30.00).  There is nothing in the statutes to imply that a permit holder has to apply again to have a permit renewed.
The Commission granted the Request for Waiver of Rule 26 NCAC 05 .0108(a) or (d) submitted by the Private Protective Services Board and approved re-written rule 12 NCAC 07D .0802.
Alarm Systems Licensing Board
Prior to the review of the rules from the Alarm Systems Licensing Board, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he practices in the same law firm as Charles McDarris, counsel to the Board.

All permanent rules were approved unanimously.
Environmental Management Commission

All permanent rules were approved unanimously.

Department of Environment and Natural Resources

15A NCAC 12B .1206 was approved unanimously.

Commission for Pubic Health

15A NCAC 18A .2633 - The Commission objected to paragraph (g) of this rule on the basis of ambiguity. It is unclear what the prohibitions are for various animals, the areas they are prohibited from, and what the precise prohibitions are and who are bound by them.
Daren Bakst spoke against the language of the rule saying it was inartfully drafted and did not make clear what was prohibited and who was bound by it. He also stated that he was not representing the John Locke Foundation in his appearance before the Commission.

Department of Transportation

All permanent rules were approved unanimously.

Board of Certified Public Accountants

All permanent rules were approved unanimously.

Board of Cosmetic Art Examiners

All permanent rules were approved unanimously with the following exception:
21 NCAC 14B .0605 - The Commission objected to this rule based on the fact that there is no authority cited to charge a “processing fee” of $10.00 as set out in the first line of the rule. It would also appear that a processing fee is included within the “combined fees/CE hours due” listed in the table for the staggered expiration and renewal dates that is being established.
Board of Dental Examiners

Commissioner Crisp was not present for any discussion or vote concerning these rules.

All permanent rules were approved unanimously.

Board of Nursing

21 NCAC 36 .0404 was approved unanimously.

Board of Examiners for Engineers and Surveyors

All permanent rules were approved unanimously.

Board of Environmental Health Specialist Examiners

All permanent rules were approved unanimously with the following exceptions:
21 NCAC 62 .0102 – This rule was withdrawn by the agency because it had been previously repealed. 

21 NCAC 62 .0404 - The Commission objected to this rule based on lack of statutory authority.  The board has no authority to issue letters of warning or censure as set out in (a)(1) and (2) lines 9 – 12 without the licensee’s consent.  The authority cited states that the board has the power “to refuse to grant, … suspend or revoke, any certificate.” It does not recite the authority or power to issue any other type of discipline including letters of warning or censure.
TEMPORARY RULES

There were no temporary rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
Commissioner McLawhorn requested that staff draft rules regarding written letters of objection.
The meeting adjourned at 11:07 a.m.
The next scheduled meeting of the Commission is Thursday, July 15 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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