
RULES REVIEW COMMISSION

June 18, 2009
MINUTES

The Rules Review Commission met on Thursday, June 18, 2009, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Clarence Horton, John Lewis, Dan McLawhorn, and Curtis Venable. 
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers and Dana Vojtko.
The following people were among those attending the meeting:
Amanda Reeder

DHHS/Division of Mental Health, Developmental Disabilities and Substance Abuse Services
Andrea Borden

DHHS/Division of Mental Health, Developmental Disabilities and Substance Abuse Services

Joan Troy


Wildlife Resources Commission

Jansen Averett


OAH Extern

Azzie Conley


DHHS/Division of Health Service Regulation

Nadine Pfeiffer

DHHS/Division of Health Service Regulation

David Tuttle


Board of Examiners for Engineers and Surveyors

Adriene Weaver

DENR/Division of Water Quality

Juwan Smith


OAH Extern

Phyllis D. Jones

DENR/Division of Air Quality

Cory Menees


DHHS/Division of Public Health

Jeff Horton


DHHS/Division of Health Service Regulation

David McLeod

Department of Agriculture and Consumer Services

Nancy Pate


Department of Environment and Natural Resources

Mike Vicario


NC Hospital Association

Paul Grable


Department of Environment and Natural Resources

Alice Lenihan


DHHS/Division of Public Health

Donna Smith


Department of Justice

Will Crone


City of Raleigh Intern

APPROVAL OF MINUTES

The meeting was called to order at 9:06 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the May 21, 2009 meeting.  There were none and the minutes were approved as distributed.
Chairman Hayman recognized several guests attending the meeting.  They were Administrative Law Judge Bain Jones, Jansen Averett, OAH extern from UNC Law School, Juwan Smith, OAH extern from University of Detroit, and City of Raleigh intern, Will Crone from Campbell Law School.
FOLLOW-UP MATTERS

12 NCAC 07D .0112, .0806 – Private Protective Services Board.  No rewritten rules have been submitted and no action was taken.
12 NCAC 09B .0301 – Criminal Justice Education and Training Standards Commission.  No rewritten rule has been submitted and no action was taken.
21 NCAC 12 .0202 – Licensing Board for General Contractors.  No rewritten rule has been submitted and no action was taken.

23 NCAC 02E .0401 – Board of Community Colleges.  The Commission approved the rewritten rule submitted by the agency.  
LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

10A NCAC 43D .0207:  Commission for Public Health - The Commission objected to this rule based on lack of statutory authority and ambiguity.  It is not clear what standards are in the "North Carolina State WIC Program Plan of Operations."  There is no authority to require compliance with them if they have not been adopted as rules.
10A NCAC 43D .0408:  Commission for Public Health - The Commission objected to this rule based on ambiguity.  In (a), it is not clear what standards the state agency will use in approving a waiting list policy.
15A NCAC 02Q .0701, .0702, .0706, .0709:  Environmental Management Commission - The Commission approved these rules, however the Commission has received requests from more than 10 persons clearly requesting legislative review of the rule and therefore they are subject to a delayed effective date.
21 NCAC 56 .0103:  Board of Examiners for Engineers and Surveyors - The Commission objected to this rule based on lack of necessity.  This rule is unnecessary in that it addresses many internal matters and affairs, and much of the business of the board that are already addressed by statute such as the rule of various officers and employees of the board.
21 NCAC 56 .0503:  Board of Examiners for Engineers and Surveyors - The Commission objected to this rule based on lack of authority and ambiguity.  In (e) the rule requires that an applicant must pass the "fundamentals of engineering exam" prior to sitting for the "principles and practice of engineering" unless the applicant obtains a waiver of the requirement.  It lists one standard for this waiver, "unless the applicant can evidence 20 years of progressive engineering experience."  It is unclear whether there are any standards other than the one listed.  The agency has the authority to waive the requirement that an applicant must have passed the fundamentals exam, but it has to set out the specific guidelines the agency shall use in making this determination.  In the case of this rule there is one guideline and it is unclear whether there are others.  If there are other unspecified guidelines, then the agency has exceeded its authority.  It is also unclear whether the waiver is a waiver of the order of taking the exams or a waiver of the requirement to take the "fundamentals of engineering exam."

Commissioners Crisp, Gray, Funderburk, McLawhorn, and Venable voted for the motion to object to Rule .0103 and Rule .0503 and to approve the remainder of the rules from the Board of Examiners for Engineers and Surveyors.  Commissioners Horton and Lewis voted against the motion.
COMMISSION PROCEDURES AND OTHER BUSINESS
Camille Winston, Deputy Director, addressed the Commission about a provision in the House version of the budget bill that will reduce the Commissioner's per diem compensation by $50.00 beginning in 2010.
The meeting adjourned at 10:09 a.m.
The next scheduled meeting of the Commission is Thursday, July 16, 2009 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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