



RULES REVIEW COMMISSION

January 20, 2011
MINUTES

The Rules Review Commission met on Thursday, January 20, 2011, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Ann Reed, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, and Dana Vojtko.
The following people were among those attending the meeting:
Catherine Blum

DENR/Division of Marine Fisheries
Lonnie Christopher

Office of the Commissioner of Banks

Joel Walker


DENR/DEH/Radiation Protection

Lee Cox


DENR/DEH/Radiation Protection

Lynda Elliott


Board of Cosmetic Arts Examiners

Erin Gould


Department of Labor

Nancy Pate


Department of Environment and Natural Resources

Barry Gupton


Building Code Council

Delores A. Joyner

Office of State Personnel

Bob Brooks


Board of Certified Public Accountant Examiners

Frank Trainor


Board of Certified Public Accountant Examiners

Karen Waddell

Department of Insurance

John Barkley


DOJ/Onsite Wastewater Contractors and Inspectors Certification 




Board
Mike Hejduk


DOI/Home Inspector Licensure Board
Jon Granger


Department of Environment and Natural Resources

David McLeod

Department of Agriculture and Consumer Services

Daniel Garner


Office of the Commissioner of Banks
The meeting was called to order at 9:02 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  
Chairman Hayman read into the record the statement of economic interest for Ann Reed, which stated there was no actual conflict of interest.  However, there is the potential for a conflict of interest because Ms. Reed's spouse is an attorney employed by Poyner & Spruill, LLP.  The potential conflict identified does not prohibit service on the RRC.
APPROVAL OF MINUTES
Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the December 16, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .1103 – Structural Pest Control Committee.  The agency submitted the incorrect version of this rule at the December meeting.  The Commission rescinded that approval and approved the resubmitted rule.
02 NCAC 48A .0246 – Board of Agriculture.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 08F .0101, .0103, .0105 – Board of Certified Public Accountant Examiners.  The Commission approved the rewritten rules submitted by the agency.

21 NCAC 08J .0111 – Board of Certified Public Accountant Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 08K .0105 – Board of Certified Public Accountant Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 08M .0106 – Board of Certified Public Accountant Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 08N .0206 – Board of Certified Public Accountant Examiners.  The Commission approved the rewritten rule submitted by the agency.

21 NCAC 14R .0102, .0103 – Board of Cosmetic Art Examiners.  The Commission approved the rewritten rules submitted by the agency.

21 NCAC 39 .0101, .0102, .0201. .0301, .0401-.0404, .0501, .0601-.0605, .0701-.0703 – Onsite Wastewater Contractors and Inspectors Certification Board.  The Commission approved the rewritten rules submitted by the agency.
2012 NC Building Code – 424.1.13, 425.1, 1008.1.9.3, G101.4, 1704.1.1, 1704.1.3, 1807.2.4, 1807.2.5, 1810.3.5.2.5, 2210.3.1, 2210.3.3, 2303.4.1.4, 2303.4.3, 3603.6, 3604.1, 3604.2, 3604.3, 3606.1, 3606.7, 3607.2 – Building Code Council.  The Commission approved the rewritten rules submitted by the agency.
2012 NC Fire Code – Chapter 2, 1008.1.9.3, 2206.2.3.1 – Building Code Council.  The Commission approved the rewritten rules submitted by the agency.
2012 NC Fuel Gas Code – Chapter 2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.
2012 NC Mechanical Code – Chapter 2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.
2012 NC Plumbing Code – 607.1, 701.4, 803.5 – Building Code Council.  The Commission approved the rewritten rules submitted by the agency.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.
Structural Pest Control Committee
02 NCAC 34 .0102 was approved unanimously.
Office of the Commissioner of Banks
04 NCAC 03M .0602 was approved unanimously.
Home Inspector Licensure Board
All permanent rules were approved unanimously. 
Department of Insurance
11 NCAC 12 .1030 was approved unanimously.
Criminal Justice Education and Training Standards Commission
All permanent rules were approved unanimously with the following exceptions:
12 NCAC 09B .0304 was withdrawn by the agency and refiled for the February meeting.

12 NCAC 09E .0105 was approved contingent on receiving a technical change requested by Commissioner Gray.  The technical change was received.
Department of Labor
All permanent repeals were approved unanimously by the Commission.
Marine Fisheries Commission
All permanent rules were approved unanimously.
Coastal Resources Commission
All permanent rules were approved unanimously with the following exception:
15A NCAC 07M .0402 - The Commission objected to this Rule based on ambiguity.  It is unclear who or what this rule applies to. It is unclear what type of projects or facilities the need for the impact assessment detailed in this rule applies to.  Paragraph (a) refers to “a proposed project” in the first sentence, an “energy facility” in (a)(8), “the facility” in (a)(10), “energy exploration or development activities in the last paragraph of (a) page 2 at line 17, and “major energy facilities”  in (b). In addition the rules before and after this rule seem to apply unevenly to all “energy facilities” and “major energy facilities.”  

Board of Massage and Bodywork Therapy
21 NCAC 30 .0630 was approved unanimously.
State Personnel Commission
All permanent rules were approved unanimously.
TEMPORARY RULES
There were no temporary rules filed for review.
2011 State Medical Facilities Plan
The Governor's approval was received, therefore the Commission found that the Department of Health and Human Services and the State Health Coordinating Council had complied with G.S. 131E-176(25) in the adoption of the 2011 Plan.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commissioners voted to send the following response to OSBM regarding a comment received pursuant to Executive Order 70:

The Rules Review Commission was created by the General Assembly and only the General Assembly can change its responsibilities.  (See G.S. 143B-30.1.)  The comment is incorrect in that the Commission does perform a useful function.  The Commission exists to ensure that agencies have statutory authority for administrative rules they adopt; the rules are clear and unambiguous; the rules are reasonably necessary to implement or interpret an enactment of the General Assembly, or of Congress, or a regulation of a federal agency; and that the agencies complied with the rulemaking procedures in the Administrative Procedure Act in adopting the rules.  The Commission also acts to accomplish one or more of the stated goals of Executive Order 70 to prevent unnecessary and duplicative rules.   The Commission was created, for among other reasons, to fetter un-checked actions by State agencies.  (See G.S. 150B-21.9(a).)

Adopted by the Rules Review Commission January 20, 2011.

Jennie Hayman--Chair
The Commissioners voted to table the election of officers to the August 2011 meeting.

The meeting adjourned at 10:17 a.m.
The next scheduled meeting of the Commission is Thursday, February 17 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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