
RULES REVIEW COMMISSION

February 17, 2011
MINUTES

The Rules Review Commission met on Thursday, February 17, 2011, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, George Lucier, Dan McLawhorn, Ann Reed, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards, and Dana Vojtko.
The following people were among those attending the meeting:
Nancy Hemphill

Medical Board
Nancy Pate


Department of Environment and Natural Resources

Dana Folley


DENR/Division of Water Quality

Deborah Gore


DENR/Division of Water Quality

Sarah Morrison

DENR/Division of Water Quality

Karen Waddell

Department of Insurance

Barry Gupton


Building Code Council

Anca Grozav


Office of State Budget and Management
Daron Barnes


Wildlife Resources Commission

Kate Pipkin


Wildlife Resources Commission

Rebecca Shigley

Department of Insurance

Elizabeth Kountis

DENR/Division of Water Quality

The meeting was called to order at 9:01 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  
Chairman Hayman read into the record the statement of economic interest for George Lucier, which stated there was no actual conflict of interest.  However, there is the potential for a conflict of interest because Mr. Lucier is a consultant for Chin-Caplan law firm.  The potential conflict identified does not prohibit service on the RRC.
New Commissioner George Lucier was welcomed and introduced by Chairman Hayman.  He was then sworn in by Judge Ralph Walker.

APPROVAL OF MINUTES
Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the January 20, 2011 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
15A NCAC 07M .0402 – Coastal Resources Commission.  The Commission approved the rewritten rule submitted by the agency.
LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.
Department of Insurance
All permanent rules were approved unanimously.
Criminal Justice Education and Training Standards Commission
12 NCAC 09B .0304 was withdrawn by the agency.  The agency subsequently announced that they wished to withdraw this rule from the rulemaking process.
Environmental Management Commission

All permanent rules were approved unanimously with the following exception:

15A NCAC 02H .0903 – The Commission objected to this rule based on ambiguity.  In (a)(9) page 2 line 3, it is unclear what is meant by “fundamentally different factors.”  That same term is used as a key part of the definition in lines 4 and 5 where the definition reads: “These factors are those relating to an industrial user that are fundamentally different from the factors considered during development of a National Categorical Pretreatment Standard …” (emphasis added). It is unclear what a term means when the agency uses the same terms to define the term.
15A NCAC 02H .0907 – The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (b)(2) line 33 it is unclear what constitutes a “substantial modification” to a pretreatment program. This is critical because a substantial modification requires an additional step of public notice and a comment period along with the addition of the comments to the record in deciding whether to allow the modification.  There is no authority cited to set the standards outside rulemaking.
15A NCAC 02H .0908 – The Commission objected to this rule based on ambiguity.  In (e)(1), page 2 lines 21 and 22, the POTW (publicly owned treatment works) is required to submit two samples each year for certain parameters listed in its permit.  In (e)(1)(A), page 2 lines 27, the division “may” waive the second sampling “for good cause shown.” This in reality is a vague standard and does not constitute the “specific guidelines” required by G.S. 150B-19(6). There is no authority cited to have such a waiver without specific guidelines.  In (f), page 3 lines 13 – 16, there is a requirement that certain records be retained. Originally the rule set a period of five years. That was proposed to be changed to “three years after the end of the effective period of the document.” That has been changed again to a period of time “as specified by the Director” and open to unilateral change at any time by the rulemaker. This makes the rule unclear as to how long the records must be retained. There is no authority cited to set this time outside rulemaking.
15A NCAC 02H .0922 – The Commission objected to this rule based on lack of statutory authority for three portions of the rule: (1) There is no authority cited for the provision in (a) line 7 to require a local government to provide a hearing or require the appointment of a hearing officer for appeal of a civil penalty as well as the other unfavorable actions taken in (a) against an industrial user. In N.C.G.S. 143-215.6A(k) the legislature sets the conditions for such a hearing “[i]f a local ordinance provides for a local administrative hearing” (emphasis added). It also notes the recourse (filing a civil action in superior court) someone has if there is no provision for a local hearing. (2) There is no authority cited for the agency to specify what “the terms and conditions of a permit under appeal” shall be as they attempt to do in (a)(1) – (3) lines 18 – 27. Absent specific statutory authority to set out these terms only the General Assembly, and the courts interpreting the legislation, have the authority to specify what happens while any person is pursuing appeal of any agency’s or governing body’s decision. (3) Finally, there is no authority cited for the provisions in (f) which attempt to specify the judicial review that is available or the procedures one must use to avail oneself of the opportunity for judicial review.
Wildlife Resources Commission

15A NCAC 10A .0201 was approved unanimously.
Medical Board

All permanent rules were approved unanimously with the following exceptions:

21 NCAC 32F .0103 – The Commission objected to this rule based on lack of necessity.  This Rule is not necessary because its substance is already covered by statute, and neither statute cited as authority is currently in existence.  The relevant statute for annual "registration fees," and that is the statutory terminology, is G.S. 90-13.2.  All the registration fees, including those for limited volunteer licensees are in the statute. This objection applies to existing language in the Rule.

21 NCAC 32M .0109 was withdrawn by the agency and refiled for the March meeting.

21 NCAC 32X .0104 – The Commission objected to this rule based on ambiguity.  In (a) and (b) of the Rule, the Rule says that the Board will publish misdemeanor convictions involving a listed number of crimes.  Among those listed are a number of crimes that are not misdemeanors.  It is not clear what is meant by listing felonies as misdemeanors.
Medical Board/Perfusion Advisory Committee
21 NCAC 32V .0103 was withdrawn by the agency.

Board of Examiners in Optometry

All permanent rules were approved unanimously with the following exception:

21 NCAC 42B .0302 – The Commission objected to this rule based on ambiguity. In (h), it is not clear what standards the board will use in approving vendors or sponsors.  The Rule otherwise deals with approving courses and there do not appear to be any standards for the approval of vendors or sponsors.  In (k)(1), it is not clear what form is acceptable to the board.  This objection applies to existing language in the Rule.
Building Code Council
All permanent rules were approved with the following exceptions:

2012 NC Energy Conservation Code:
The Commission objected to Rule .103.1 based on lack of statutory authority. There is no authority cited for the last sentence in this Rule.  If the statutes do not otherwise require documents to be prepared by a registered design professional, there is no authority cited for the Council to authorize a code official to require it.
The Commission objected to Rule .105.1 based on lack of statutory authority. There is no authority cited for the agency to adopt a rule limiting a court decree.  The validity of the remainder of the code would depend on the court decision.
The Commission objected to Rule 503.2.9 based on ambiguity.  The agency has submitted two versions of this section.  They both apparently went through the same notice and hearing process and were adopted the same day with the same effective date.  It is not clear which is the real set of requirements.
Commissioner Gray moved to object to the 2012 NC Energy Code based on lack of authority; Commissioner Funderburk seconded the motion. The motion was defeated two votes to five. Commissioner Venable moved to accept the staff recommendation to object to the above-listed rules and to approve the remaining rules in the 2012 NC Energy Conservation Code. The motion was approved with Commissioners Crisp, Lucier, McLawhorn, Reed, Venable and Walker voting for the motion and Commissioners Funderburk and Gray voting against the motion.
2012 NC Residential Code:
2012 NC Residential Code – The Commission objected to the 2012 N.C. Residential Code adoption as well as the two amendments to the 2009 code based on a failure to comply with the Administrative Procedure Act. The failure to comply was the agency's failure to make the technical changes requested as set out in G.S. 150B-21.10.  The Commission also needs to determine whether the proposed amendments are actually intended to apply to the 2009 N.C. Residential Code or the 2012 code or both. There was both a proposed amendment to R313.1 that presumably is an amendment to the existing 2009 NCRC that appears to be different from the same rule in the 2012 IRC Code for the 2012 N.C. Residential Code and it is not clear what rule is intended to be in the 2012 N.C. Residential Code.

The Commission received more than 10 written letters of objection to the 2012 NC Energy Conservation Code and the 2012 NC Residential Code.  The approved rules are now subject to legislative review and a delayed effective date.  The remaining rules will be subject to legislative review and a delayed effective date if and as they are approved.
TEMPORARY RULES
There were no temporary rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
The staff informed the Commission about the status of Senate Bills 22 and 29.

The meeting adjourned at 10:43 a.m.
The next scheduled meeting of the Commission is Thursday, March 17 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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