



RULES REVIEW COMMISSION

February 21, 2008
MINUTES

The Rules Review Commission met on Thursday, February 21, 2008, in the Assembly Room of the Methodist Building, 1307 Glenwood Avenue, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Keith Gregory, Clarence Horton, John Lewis, Dan McLawhorn and Mary Shuping.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel and Angela J. Person, Administrative Assistant.
The following people were among those attending the meeting:

Amy Pickle


Southern Environmental Law Center
Sheree Brown


Crime Control and Public Safety/Alcohol Law Enforcement
Marvin Waters

Crime Control and Public Safety/Alcohol Law Enforcement
Roger Hutchings

Crime Control and Public Safety/Alcohol Law Enforcement
Nancy Pate


Department of Environment and Natural Resources 
Gerry Barrett


Down East Tomorrow 
Stephen Dickson

Board of Funeral Service
Tyler Newman


Business Alliance for a Sound Economy
Floyd Boyer


Respiratory Care Board
Ellie Sprenkel


Department of Insurance

Rose Williams


Department of Insurance

Frank Folger


Helms Mulliss Wicker
Jeff Hudson


General Assembly Staff
Karen Cochrane Brown
General Assembly Staff

Will Clark


SEG
Joan Troy


Wildlife Resources Commission
Jim Hayes


DENR/Environmental Health
Francis Crawley

Attorney Generals office
Craig Bromby


Hunton & Williams Representing Business Alliance for a Sound

Economy
Jessica Hayes


Home Builders Association 
Alastais Macaulay

Home Builders Association
David McGowan

North Carolina Realtors
Gretchen Aycock

Department of Administration
Sondra Panico


Department of Justice
Tom Reeder


DENR/Division of Water Quality
Julian Mann


Office of Administrative Hearings
Felicia Williams

Office of Administrative Hearings

Molly Masich


Office of Administrative Hearings
Julie Edwards


Office of Administrative Hearings
Dana Vojtko


Office of Administrative Hearings
APPROVAL OF MINUTES

The meeting was called to order at 10:05 a.m. with Mr. Funderburk presiding.  He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Vice-Chairman Funderburk asked for any discussion, comments, or corrections concerning the minutes of the January 17, 2008 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

12 NCAC 07D .0601, .0801 – Private Protective Services Board.  The Commission approved the rewritten rules submitted by the agency.

14A NCAC 12 .0102, .0402, .0406, .0605, .0801, .0804, .0805, .0806, .0811 – Alcohol Law Enforcement.  The Commission approved the rewritten rules submitted by the agency.

15A NCAC 07J .0701, .0703 – Coastal Resources Commission.  These rules were returned to the agency at the agency’s request.

25 NCAC 01L .0102 – State Personnel Commission.  No rewritten rules have been submitted and no action was taken.

LOG OF FILINGS

Vice-Chairman Funderburk presided over the review of the log of permanent rules.
Prior to the review of the rules from the Board of Funeral Service, Commissioner Shuping recused herself and did not participate in any discussion or vote concerning these rules because she is co-counsel to the Board of Funeral Service.
Prior to the review of the rules from the Medical Board, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a member of the Medical Board.
All rules were approved unanimously with the following exceptions:

01 NCAC 44A .0301: Department of Administration – The Commission extended the period of review to give this agency an opportunity to add language about how the agency will protect confidential information.
11 NCAC 08 .1501: Department of Insurance – This rule was withdrawn by the agency.

15A NCAC 02H .1005: Environmental Management Commission - The commission objected to this rule based on failure to comply with the Administrative Procedure Act and ambiguity.  The agency failed to comply with G.S. 150B-21.2(g) in that the rule appears to be substantially changed in what is now paragraph (a)(5). As originally proposed the rule affected “coastal wetlands” or alternatively “jurisdictional wetlands or isolated wetlands.” The rule now affects “404 jurisdictional wetlands or non-404 jurisdictional wetlands.” It is not immediately clear if the latter are the same as the former (“coastal … jurisdictional … isolated wetlands”) or if there are new or additional wetlands included within these new terms. It is also not clear if the “404 … wetlands” terms are defined or otherwise clearly identified to those who use the rule.  Paragraph (a)(2) is not clear in how (A), (B), and (C) are to be applied. There needs to be some sort of introduction in (a)(2) as to who does what  with (A) – (C) or how someone is to use (A) – (C). In addition it would probably help to clarify the rule if (a)(2)(A)(i), especially, were broken into its component parts. It appears there is more than one requirement within that sub-paragraph.
Speaking in support of the rule was Tom Reeder, Division of Water Quality.  Craig Bromby from Hunton & Williams representing Business Alliance for a Sound Economy and Lisa Martin from the N. C. Home Builders Association spoke in opposition to the rule.
15A NCAC 06E .0107: Soil and Water Conservation Commission - The Commission objected to this rule based on ambiguity and lack of statutory authority.  In (e) lines 22 and 23 it is unclear what standards the Commission or the Division shall use for approving the installation specifications. There is no authority to set the approval standards outside rulemaking.
15A NCAC 06I .0107: Soil and Water Conservation Commission - The Commission objected to this rule based on ambiguity and lack of statutory authority.  In (d) line 14 it is unclear what standards the Commission or the Division shall use for approving the installation specifications. There is no authority to set the approval standards outside rulemaking.
21 NCAC 61 .0201: Respiratory Care Board - The Commission objected to this Rule based on ambiguity.  In (b)(2) it appears that there are a couple of requirements to complete for someone who has not practiced respiratory care in the last five years and an alternative to one or both of those requirements. It is not clear whether the alternative is to one or both of the other requirements.  An applicant who has “not practiced respiratory care for … five years … must provide evidence of) sixty hours of continuing education and successful completion of the Certified Respiratory Therapist (CRT) examination. That exam must be taken within “the 90-day period before receipt of the application for licensure or ….” Following “or” is the condition “completion of a … refresher course ….” It is not clear if the exam must be taken within 90 days of either the application or the refresher course or if the refresher course is an alternative to something else. If it is an alternative to something else, it is not clear what it is an alternative to – both the continuing education and the CRT examination or an alternative to just the CRT assessment examination.
COMMISSION PROCEDURES AND OTHER BUSINESS

Joe Deluca reported that the RRC rules are in the process of being finalized and may be ready for publication in the March 17 issue of the NC Register.
Commissioner McLawhorn requested that any correspondence that staff receives regarding rules for the next months meeting are forwarded to the Commissioners at the time the rules are mailed to them.

The meeting adjourned at 12:15 p.m.
The next scheduled meeting of the Commission is Thursday, March 20, 2008 10:00 a.m.
Respectfully Submitted,

Angela J. Person
Administrative Assistant
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