
RULES REVIEW COMMISSION

December 16, 2010
MINUTES

The Rules Review Commission met on Thursday, December 16, 2010, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, Dan McLawhorn, David Twiddy, Curtis Venable and Ralph Walker. 
Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, and Dana Vojtko.
The following people were among those attending the meeting:
Bert Bennett


DHHS/Division of Medical Assistance
Erin Glendening

DHHS/Division of Health Service Regulation

Andrew Holton

Local Government Commission & Capital Facilities Finance Agency

Jeff Horton


DHHS/Division of Health Service Regulation

Jon Risgaard


DENR/Division of Water Quality

Lori Montgomery

DENR/Division of Water Quality

Jon Granger


DENR/Division of Environmental Health

Joelle Burleson

DENR/Division of Air Quality

Patrick Knowlson

DENR/Division of Air Quality

Gary Saunders


DENR/Division of Air Quality

Roberta Ouellette

NC Appraisal Board

John Huisman


DENR/Division of Water Quality

Robert Hamilton

ABC Commission

Joel Walker


DENR/Division of Environmental Health/Radiation Protection

Jenny Rollins


DENR/Division of Environmental Health/Radiation Protection

Norman Young

DOJ/Wildlife Resources Commission

Lee Cox


DENR/Division of Environmental Health/Radiation Protection

Amy Sawyer


DENR/Division of Environmental Health/Radiation Protection

Elizabeth Robinson

NCRMA
Andy Ellen


NCRMA

Elizabeth Cannon

Department of Environment and Natural Resources

Mike Brailsford

Department of Environment and Natural Resources

Kate Pipkin


NC Wildlife Resources Commission

David McLeod

Department of Agriculture and Consumer Services

Tracy Hayes


DOJ on behalf of DHHS

Ian Palmquist


Equality NC

Karen Waddell

Department of Insurance

Christian Waters

NC Wildlife Resources Commission

James Albright

DENR/Division of Environmental Health/Radiation Protection

Robert Brooks


Board of Certified Public Accountant Examiners

Dana Rees Folley

DENR/Division of Water Quality

Terriss Richardson

Dana G. Jones & Associates

Catharine Goldsmith

DHHS/Division of Medical Assistance

Lynda Elliott


Board of Cosmetic Art Examiners

Steven Levitas


Kilpatrick Stockton

New Commissioner Ann Reed was welcomed and introduced by both Chairman Hayman and Commissioner Funderburk. She was then sworn in by Judge Ralph Walker.
APPROVAL OF MINUTES
The meeting was called to order at 9:09 a.m. with Mr. Funderburk presiding.  He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Vice Chairman Funderburk asked for any discussion, comments, or corrections concerning the minutes of the November 29, 2010 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
02 NCAC 34 .0331, .1103 – Structural Pest Control Commission.  Rule .0331 was returned to the agency at the agency's request.  The Commission approved rewritten Rule .1103.
21 NCAC 36 .0201 – Board of Nursing.  The Commission approved the rewritten rule submitted by the agency.
Ms. Hayman assumed the role of Chair at 9:17 a.m.

21 NCAC 39 .0101, .0102, .0201. .0301, .0401-.0404, .0501, .0601-.0605, .0701-.0703 – Onsite Wastewater Contractors and Inspectors Certification Board.  No rewritten rules have been submitted and no action was taken.

2012 NC Building Code – 424.1.13, 425.1, 1008.1.9.3, G101.4, 1704.1.1, 1704.1.3, 1807.2.4, 1807.2.5, 1810.3.5.2.5, 2210.3.1, 2210.3.3, 2303.4.1.4, 2303.4.3, 3603.6, 3604.1, 3604.2, 3604.3, 3606.1, 3606.7, 3607.2 – Building Code Council.  No rewritten rules have been submitted and no action was taken.

2012 NC Fire Code – Chapter 2, 1008.1.9.3, 2206.2.3.1 – Building Code Council.  No rewritten rules have been submitted and no action was taken.

2012 NC Fuel Gas Code – Chapter 2 – Building Code Council.  No rewritten rules have been submitted and no action was taken.

2012 NC Mechanical Code – Chapter 2 – Building Code Council.  No rewritten rules have been submitted and no action was taken.

2012 NC Plumbing Code – 607.1, 701.4, 803.5 – Building Code Council.  No rewritten rules have been submitted and no action was taken.

LOG OF FILINGS
Chairman Hayman presided over the review of the log of permanent rules.
Board of Agriculture
All permanent rules and repeals were approved unanimously with the following exception:
02 NCAC 48A .0246 - The Commission objected to this Rule based on Item (3)(b), line 18, the rule is unclear in the behavior it intends to regulate.  It appears that the intent is to require interstate truckers to continuously keep their motors running, even when stopped. However it appears that the actual intent was to have these operators move through the state as quickly as possible and not stop except to refuel. If that is the intended requirement then the rule is unclear. It also would probably be beyond the agency’s authority to write such a rule.
Alcoholic Beverage Control Commission
All permanent rules were approved unanimously with the following exception:
04 NCAC 02S .1006 – The Commission objected to this Rule based on lack of statutory authority and ambiguity.  It is unclear who is bound by the prohibitions in (c), (d), and (e) on page two of the rule. Most of the restrictions cited as authority pertain to restrictions on a permittee and not, e.g., a liquor or beer manufacturer or wholesaler (unless they are permittees). Assuming they are not permittees it is not clear that those provisions of this rule do not apply to them. If they are intended to apply to them, then it appears to be outside the ABC Commission’s authority to impose such broad restrictions.
The Commission granted the Agency’s Request for Waiver of OAH Rule 26 NCAC 05 .0108(a) and approved re-written rule 04 NCAC 02S .1006.
Medical Care Commission
10A NCAC 13B .3302 was approved unanimously.
Home Inspector Licensure Board
All permanent rules were approved unanimously with the following exception:
11 NCAC 08 .1012 was withdrawn by the agency.
Department of Insurance
Prior to the review of the rules from the Department of Insurance, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he is a chairman of a bank owned insurance agency.

All permanent repeals were approved unanimously.

Sheriffs Education and Training Standards Commission
All permanent rules were approved unanimously.
Environmental Management Commission
Prior to the review of the rules from the Environmental Management Commission, Commissioner McLawhorn recused himself and did not participate in any discussion or vote concerning the rules in 15A NCAC 02B, 02T, 02U because of his employer's financial interest.

Prior to the review of the rules from the Environmental Management Commission, Commissioner Reed recused herself and did not participate in any discussion or vote concerning the rules in 15A NCAC 02B, 02T, 02U because her husband has clients involved in these matters.

All permanent rules were approved unanimously.  The Commission received more than 10 written letters of objection to 15A NCAC 02D .0544, 15A NCAC 02U .0113 and 15A NCAC 02U .0501.These rules are now subject to legislative review and a delayed effective date.
Wildlife Resources Commission
All permanent rules were approved unanimously.
Department of Environment and Natural Resources
15A NCAC 11 .1105 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for the processing fee (in essence a late fee) set in (c).  In 2009, the statutes were amended to repeal authority for all fees except annual fees.
15A NCAC 11 .1106 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for the fees set in (d), (e) and (g).  The only authority cited is to set annual fees.
15A NCAC 11 .1423 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for the reinstatement fee set in (l).  This objection applies to existing language in the rule.

Commission for Public Health
15A NCAC 13A .0116 was approved unanimously.
Department of Environment and Natural Resources

15A NCAC 13A .0117 was approved unanimously.
Local Government Commission
20 NCAC 03 .0112 – The Commission objected to this rule based on ambiguity.  In (a), it is not clear what is meant by "Up to the amount listed below."  Assuming that means the listed amount is a maximum amount, it is not clear how the exact amount is determined.  Commissioners Crisp, Gray, Funderburk, Twiddy and Walker voted for the motion.  Commissioners McLawhorn and Venable voted against the motion
The Commission granted the Agency’s Request for Waiver of Rule 26 NCAC 05 .0108(a) and approved re-written Rule 20 NCAC 03 .0112.  
Capital Facilities Finance Agency

21 NCAC 09 .0602 - The Commission objected to this rule based on ambiguity.  In (d), it is not clear what constitutes "extraordinary" expenses.  Commissioners Crisp, Gray, Funderburk, Twiddy and Walker voted for the motion.  Commissioners McLawhorn and Venable voted against the motion.
The Commission granted the Agency’s Request for Waiver of Rule 26 NCAC 05 .0108(a) and approved re-written Rule 20 NCAC 09 .0602.
Board of Certified Public Accountant Examiners

All permanent rules were approved unanimously with the following exceptions:

21 NCAC 08F .0101 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  It is not clear who the "examination vendors" mentioned in this rule are, nor how they are selected.  There does not appear to be any authority cited for the board to delegate to some undesignated entities the authority to determine when the exam will be administered.  In (c), it is not clear what is meant by "computer access to operating hours and locations."  This objection applies to existing language in the rule.

21 NCAC 08F .0103 - The Commission objected to this Rule based on ambiguity.  In (k), it is not clear what is meant by "the Notice to Schedule."  The phrase is not otherwise used in this Subchapter.  This objection applies to existing language in the rule.

21 NCAC 08F .0105 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  In (c)(3), it is not clear who is the examination vendor.  There does not appear to be any authority for the board to delegate to some undesignated entity the authority to define terms used in the rules.  This objection applies to existing language in the rule.

21 NCAC 08J .0111 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for the civil penalties set in this rule.  G.S. 93-12(9) is the statute cited with authority for civil penalties.  Failing to register or pay fees does not fall into any of the categories that allow the assessment of penalties.  This objection applies to existing language in the rule.

21 NCAC 08K .0105 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  In (a), it is not clear what supplemental reports other than those mentioned in (b) the board deems appropriate from professional corporations and professional limited liability companies.  There is no authority cited to set the requirements outside rulemaking.  This objection applies to existing language in the rule.

21 NCAC 08M .0106 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for the Board to set the civil penalties the rule does in (c). This objection applies to existing language in the rule.

21 NCAC 08N .0206 - The Commission objected to this Rule based on ambiguity.  It is not clear what the Board would consider to be "a timely manner."  This objection applies to existing language in the rule.

Board of Cosmetic Art Examiners

All permanent rules were approved unanimously with the following exceptions:

21 NCAC 14R .0102 - The Commission objected to this Rule based on ambiguity.  In (a)(8), it is not clear what is meant by "the applicant is providing current sanitation regulations." In (b)(3), it is not clear what is meant by "sanitation only."  In (b)(5), it is not clear what is meant by "That contains duplication of information in course contents."  It is not clear if (d) applies to all continuing education providers or just to internet providers.  It is not clear what is meant by "review process" or "disable timing methodology."
21 NCAC 14R .0103 - The Commission objected to this Rule based on ambiguity.  In (j), it is not clear what is meant by "A course must not be approved in segments of an hour."
Appraisal Board

All permanent rules were approved unanimously with the following exceptions:

21 NCAC 57D .0201 - The Commission objected to this Rule based on lack of statutory authority. Paragraph (d) is not consistent with G.S. 93E-2-11(b).  The rule makes it the applicant's responsibility to get a criminal records check from an agency it delegates. The statute gives the Board the responsibility to give the needed information to the Department of Justice for a search of the criminal records by the SBI and FBI.  There is no authority cited for the Board to adopt its own procedure rather than following the statutory procedure.
21 NCAC 57D .0303 - The Commission objected to this Rule based on lack of statutory authority. Paragraph (c) is not consistent with G.S. 93E-2-11(b).  The rule makes it the compliance manager's responsibility to get a criminal records check from an agency it delegates. The statute gives the Board the responsibility to give the needed information to the Department of Justice for a search of the criminal records by the SBI and FBI.  There is no authority cited for the Board to adopt its own procedure rather than following the statutory procedure.
State Personnel Commission

All permanent rules were approved unanimously with the following exceptions:

25 NCAC 01E .1808 - The Commission objected to this Rule based on lack of statutory authority. There is no authority cited for Paragraph (b) of this Rule.  The State Personnel Commission has no authority to prohibit non-State government employers from accepting transferred leave.
25 NCAC 01E .1809 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  It is not clear when incentive leave may be used.  The State Personnel Commission rules on vacation leave do not list any reasons when vacation leave may or may not be used.  There is no authority cited to set any requirements outside rulemaking.
TEMPORARY RULES
Chairman Hayman presided over the review of the log of temporary rules.
HHS – Division of Medical Assistance

Prior to the review of the temporary rules from the Division of Medical Assistance, Commissioner Venable recused himself and did not participate in any discussion or vote concerning these rules because he participated in the drafting.

All temporary rules were approved unanimously.

Environmental Management Commission

Prior to the review of the rules from the Environmental Management Commission, Commissioner McLawhorn recused himself and did not participate in any discussion or vote concerning the rules in 15A NCAC 02B, 02T, 02U because of his employer's financial interest.

Prior to the review of the rules from the Environmental Management Commission, Commissioner Reed recused herself and did not participate in any discussion or vote concerning the rules in 15A NCAC 02B, 02T, 02U because her husband has clients involved in these matters.
All temporary rules were approved unanimously.
2011 State Medical Facilities Plan
The Governor had not yet approved the plan so no action was taken.

COMMISSION PROCEDURES AND OTHER BUSINESS
The meeting adjourned at 11:15 a.m.
The next scheduled meeting of the Commission is Thursday, January 20 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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