



RULES REVIEW COMMISSION

December 17, 2009
MINUTES

The Rules Review Commission met on Thursday, December 17, 2009, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jerry Crisp, Jim Funderburk, Jeff Gray, Jennie Hayman, John Lewis, Dan McLawhorn, Curtis Venable and Ralph Walker. 
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers and Dana Vojtko.
The following people were among those attending the meeting:
Anne Kissel


Carolinas Center for Hospice and End of Life Care
Nick Fountain


Young Moore
Patrick Knowlson

DENR/Division of Air Quality
Christina Apperson

NC Medical Board

Stephen Lair


Home Instead Senior Care

Nadine Pfeiffer

DHHS/Division of Health Service Regulation
Judy Brunger


Carolinas Center for Hospice and End of Life Care

Mary Giguere


Department of Health and Human Services

Kathie Smith


Association of Home and Hospice Care of NC

Mike Abraczinskas

DENR/Division of Air Quality

Jennifer Robertson

Board of Licensed Professional Counselors
Glenda Artis


DHHS/Division of Aging and Adult Services

Sharon Acree


NC Hearing Aid Dealers and Fitters Board

Anca Grozav


Office of State Budget and Management

Azzie Conley


DHHS/Division of Health Service Regulation

Alyssa Barkley

NC Restaurant and Lodging Association

Renee Montgomery

Association for Home and Hospice Care

Nancy Pate


Department of Environment and Natural Resources

Ashley G. Bell


American Cancer Society

Ann Christian


Substance Abuse Professional Practice Board

Barden Culbreth

Substance Abuse Professional Practice Board

APPROVAL OF MINUTES

The meeting was called to order at 9:02 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the November 19, 2009 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS
12 NCAC 09B .0203 – Criminal Justice Education and Training Standards Commission.  No rewritten rule has been submitted and no action was taken.

15A NCAC 13B .0835, .0836, .0841, .0842 – Commission for Public Health.  No rewritten rules have been submitted and no action was taken.
21 NCAC 18B .0804, .0805, .1101, .1102 – Board of Examiners for Electrical Contractors.  The Commission approved the rewritten rules submitted by the agency.
LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

15A NCAC 02D .0540:  Environmental Management Commission - The Commission approved this rule.  The Commission has received at least 10 letters of objection so this rule is subject to legislative review and a delayed effective date.
21 NCAC 16B .0501; 16C .0501:  Board of Dental Examiners - These rules were withdrawn by the agency and re-filed for the next month's meeting.
21 NCAC 22L .0101:  Hearing Aid Dealers and Fitters Board - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (k), it is not clear what is meant by "accepted professional practice" and "professionally acceptable."  Since the context of the rule indicates that it is not conduct that would subject the party to discipline, there does not appear to be any authority for the Board to rebuke the party for the conduct.  This objection applies to existing language in the rule.
21 NCAC 53 .0603:  Board of Licensed Professional Counselors - The Commission objected to this rule based on ambiguity.  Paragraphs (d) and (f) contradict Paragraph (c).  Paragraph (c) requires continuing education to be provided by one of the listed organizations.  Paragraphs (d) and (f) allow it to be obtained in a different manner.  It is not clear what the actual requirement is.  In (f)(2), (3) and (5), it is not clear how the number of content hours to be awarded is determined.
Commissioners Crisp, Funderburk, Gray, Lewis, McLawhorn, and Walker voted for the motion to object to 21 NCAC 53 .0603 and to approve the remainder of the rules from the Board of Licensed Professional Counselors.  Commissioner Venable voted against the motion.
21 NCAC 68 .0509:  Substance Abuse Professional Practice Board - The Commission objected to this rule based on ambiguity.  It is unclear what type of "professional relationship" is included within (a).  It is unclear whether this is referring to the relationship of counselor and client or whether it is referring to the business relationship and arrangements of a substance abuse counseling practice.  If it goes beyond the substance abuse counseling relationship, it is unlikely the board has that authority.  It is unclear what is meant by "sexual exploitation" in (c).  Neither "sexual exploitation" nor "exploitation" is defined in either the statutes or rules.  "Sexual activity," the term previously used and being changed to "exploitation" by this amendment is defined in the board's rules.  "Sexual contact" is a term used in this rule and is a previously defined term.  In (c)(5) line 33 it is unclear what is meant by "sexual intimacies."  Since this is a new term being introduced in this rule it presumably has a meaning that is different from the other terms that have been used:  sexual activity, sexual contact, and sexual exploitation.
21 NCAC 68 .0511:  Substance Abuse Professional Practice Board - The Commission objected to this rule based on ambiguity.  It is unclear what is meant or required by (b).  It is unclear what is meant or required by the obligation to "consider" the financial ability of the client to "meet the financial cost" for the services.  It is unclear whether that means the counselor is simply required to be aware of how the costs affect the client or actually base the fee on the client's ability to pay. Counsel does not believe the board has the authority to require the counselor to set rates based on "ability to meet the financial cost" of the professional services.
TEMPORARY RULES

Chairman Hayman presided over the review of the log of temporary rules.

All temporary rules were unanimously approved by the Commission.
Prior to the review of a matching set of rules concerning administration of vaccines from the Medical Board and the Board of Pharmacy, Commissioner Lewis recused himself and did not participate in any discussion or vote concerning these rules because he is a member of the Medical Board.
The meeting recessed for a short break at 10:23 a.m.  The meeting reconvened at 10:29 a.m.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission discussed proposed amendments to Article 5 of the Bylaws drafted by Commissioner McLawhorn.  Commissioner McLawhorn suggested that the proposed amendments be emailed to the interested persons' listserv for comment.  This matter will be discussed again at the January meeting.
The Commission discussed the procedure for handling objected and rewritten rules.  Staff will draft proposed changes to the Commission's rules, a waiver form and the process for which the waiver will be handled.
The Commission discussed its role in the fiscal analysis process for rules that have had changes since publication.  Anca Grozav from OSBM answered questions.

Commissioner McLawhorn congratulated Molly Masich on her 30th anniversary with state government.  The Commission expressed its appreciation for her many years of excellent service.

The meeting adjourned at 10:45 a.m.
The next scheduled meeting of the Commission is Thursday, January 21 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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