
RULES REVIEW COMMISSION

April 16, 2009
MINUTES

The Rules Review Commission met on Thursday, April 16, 2009, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were: Jim Funderburk, Jeff Gray, Keith Gregory, Jennie Hayman, Clarence Horton, John Lewis, David Twiddy, and Curtis Venable.
Staff members present were: Joseph DeLuca and Bobby Bryan, Commission Counsel; Tammara Chalmers, Julie Edwards and Dana Vojtko.
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APPROVAL OF MINUTES

The meeting was called to order at 9:05 a.m. with Ms. Hayman presiding.  She reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).  Chairman Hayman asked for any discussion, comments, or corrections concerning the minutes of the March 19, 2009 meeting.  There were none and the minutes were approved as distributed.
FOLLOW-UP MATTERS

02 NCAC 09L .1002, .1807 – Pesticide Board.  The Commission approved the rewritten rules submitted by the agency.
12 NCAC 07D .0402, .0501 – Private Protective Services Board.  No rewritten rules have been submitted and no action was taken.
Prior to the review of the rules from the Criminal Justice Education and Training Standards Commission, Commissioner Gray recused himself and did not participate in any discussion or vote concerning the rules in Subchapters 09B and 09H because he is the registered lobbyist for the State Lodge of Fraternal Order of Police which actively lobbied for passage of the enabling legislation for the retired law enforcement officer concealed carry (implementation of federal law).

12 NCAC 09B .0205, .0301 – Criminal Justice Education and Training Standards Commission.  The rewritten rule for .0205 was approved by the Commission.  The Commission continued its objection for .0301 based on lack of statutory authority.  There is no authority cited for the agency to take any of the actions listed in paragraphs (e) and (f) against a person certified as an instructor.  G.S. 17C-6 (a)(6) and (7) give the Commission the authority to establish minimum standards for instructors and to certify instructors who meet those standards.  G.S. 17C-6(a)(8) gives the Commission the authority to investigate to determine if individuals are complying with the statutes.  At no place is the Commission specifically given any authority to take any action against any person certified as an instructor.  In addition G.S. 17C-11, entitled "Compliance; enforcement" only applies to criminal justice officers, not instructors.  This objection applies to existing language in the Rule.

12 NCAC 09C .0306 – Criminal Justice Education and Training Standards Commission.  The Commission approved the rewritten rule submitted by the agency.

12 NCAC 09H .0102 – Criminal Justice Education and Training Standards Commission.  The Commission approved the rewritten rule submitted by the agency.

13 NCAC 07F .0903, .0904, .0905, .0916, .0919, .0920, .0921 – Department of Labor.  The Commission approved the rewritten rules submitted by the agency.

15A NCAC 02D .1205, .1212 – Environmental Management Commission.  No rewritten rules have been submitted and no action was taken.  The EMC did not meet in April.  Its next meeting is scheduled for May 14.
21 NCAC 12 .0202 – Licensing Board for General Contractors.  No rewritten rule has been submitted and no action was taken.  The Board does not meet until April 22.  It is anticipated that they will have a response for the May meeting.
21 NCAC 14H .0105 – Board of Cosmetic Art Examiners.  No rewritten rule has been submitted and no action was taken.  The Board rescheduled its April meeting for April 27.  It is anticipated that they will have a response for the May meeting.
21 NCAC 32K .0208 – Medical Board.  This rule was returned to the agency at the agency's request. Since it was an unnoticed version of the current rule, the current rule will remain in the NCAC.
25 NCAC 01I .2002 – State Personnel Commission.  The Commission approved the rewritten rule submitted by the agency contingent on receiving a technical change.  The technical change has been received.

Prior to the review of this rule from the Office of Administrative Hearings, Commissioner Gray recused himself and did not participate in any discussion or vote concerning this rule because he served in the capacity of "Acting Legal Counsel" in the review of this rule due to the possible appearance of a conflict of interest for Commission Counsel since they are now employees of OAH.
26 NCAC 03 .0120 – Office of Administrative Hearings.  The Commission approved the rewritten rule submitted by the agency.

LOG OF FILINGS

Chairman Hayman presided over the review of the log of permanent rules.

All permanent rules were approved unanimously with the following exceptions:

01 NCAC 44A .0202:  Department of Administration - The Commission objected to this rule based on ambiguity.  It is not clear what is meant by the last sentence in (b).  It is not clear for what purpose the HUB office would rely on a site visit of an entity other than the one whose ownership, management, and control of daily business operations is in question.  It is also not clear if this is meant to be an exception to the requirement that the HUB office conduct a site visit of the majority owners.  Nor is it clear when the HUB office would, or would not, rely on the site visit of the other entity.
01 NCAC 44A .0204:  Department of Administration - The Commission objected to this rule based on ambiguity.  The two sentences in this rule contradict each other.  The first sentence says that certification remains in effect for four years.  The second sentence requires renewal of certification annually.  It is not clear if certification is good for one year or for four years.
01 NCAC 44A .0301:  Department of Administration - The Commission objected to this rule based ambiguity.  In (1)(k), it is not clear what other certifications the agency wants proof of.

10A NCAC 28F .0101:  Commission for Mental Health - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (a), it is unclear what standards the Division Director will use in approving cross-regional admissions.  As written, this provision allows the Division Director to waive the requirement that persons only be admitted to the institution that serves the person's region.  In the absence of specific guidelines required by G.S. 150D-19(6), there is no authority for the waiver provision.
15A NCAC 02B .0304:  Environmental Management Commission – The Commission approved this rule, however the Commission received more than ten written objections to this rule.  Thus the rule is subject to legislative review.
15A NCAC 02C .0102, .0103, .0105, .0107-.0114, .0116-.0119:  Environmental Management Commission – These rules were withdrawn by the agency.

15A NCAC 10B .0105:  Wildlife Resources Commission - The Commission objected to this rule based on ambiguity and lack of statutory authority. In (b)(1)(B) lines 29 and 31 it is unclear what “specific guidelines” the WRC will use to approve or allow the use of unplugged guns. There is no authority cited for the agency to set those “specific guidelines” outside rulemaking and to use those guidelines for approving the use of unplugged guns. The same problem and analysis applies to allowing the use of electronic or recorded animal or bird calls in (b)(1)(C).
15A NCAC 10B .0106, .0116, .0201, .0203, .0404, .0409:  Wildlife Resources Commission - The Commission approved these rules, however the Commission received more than ten written objections to these rules.  Thus these rules are subject to legislative review.
Ramon Bell, President of the NC Bowhunters Association, Donald Hilke, Ben Graham, and Benny Riddle addressed the Commission in opposition to 15A NCAC 10B .0116 and .0203.
15A NCAC 10C .0211:  Wildlife Resources Commission - The Commission objected to this rule based on ambiguity. It is unclear what the standards are for stocking triploid grass carp, the exception to the prohibition in the rule.
15A NCAC 10C .0216:  Wildlife Resources Commission - The Commission objected to Rule .0216 based on ambiguity and lack of statutory authority. There is no authority cited for the provision in (a) allowing the Wildlife Resources Commission (WRC) to exempt the individuals specified in (1) – (3) “from the requirements of the state inland fishing license” (line 6).  If that is not the intent or purpose of the rule, it is unclear.  If the actual intent of the rule is to exempt certain people from licensure requirements set by statute – and that appears to be what the language of the rule allows – then the rule is outside the agency’s authority.  It appears that this exemption in (a) is – or at least was prior to the current proposed amendment – meant to apply only to the “event” mentioned in (b) (line 20) and under the conditions set out in (b)(1) and (2). If that is the case then the rule is within their authority (although not clear). However the language and structure of the rule are open to the interpretation that the WRC claims the authority to exempt, and in fact by this rule does exempt, any individuals it designates from the requirements of the general statutes to possess a fishing license. There is no authority cited for the WRC to exempt individuals from the statutory licensure requirement.  It does not appear that there is any authority to allow such an exemption for either (1) “individuals with … limitations” or (2) “military appreciation events.” The authorizing statute, G.S. 113-276.1(n), allows the exemption for any event that “is consistent with the conservation objectives of the [WRC].” It does not provide any other event purpose, or authorize the agency to set such purposes, for which the exemption may be allowed. A “military appreciation event” does not appear to have any immediate connection with “conservation activities.”  What also makes it seem as if the WRC is attempting to exempt those persons from the fishing license requirements entirely is that it is unnecessary to mention them in relation to their attendance at an exempt event. According to the statute allowing an exemption for certain events, it seems that anyone participating in the event would be exempt, not just persons singled out by the agency. There is no authority cited to single out only individual classes of persons who could be exempt if the event itself is an authorized exemption. All those attending the event should be exempt.  Even if they possess the authority to do so, both as to the purpose for the events or the classes of persons subject to the exemption, or they rewrite the rule to more accurately reflect their actual authority, in (a)(1) line 11 it is unclear what constitutes a physical or mental “limitation.”
15A NCAC 10H .0102:  Wildlife Resources Commission - The Commission objected to this rule based on ambiguity and lack of statutory authority. It is unclear what the “wording” and “sign size” for the signs required by (b) of this rule must be since they are not specified in this rule. To the extent that the wording and size are determined outside the rule and subject to change by the WRC without going through rulemaking, there is no authority for this provision. Such requirements must be set by rulemaking.
The meeting recessed for a short break at 10:56 a.m.  The meeting reconvened at 11:11 a.m.
16 NCAC 06C .0503:  Board of Education – This rule was approved by the Commission contingent on receiving a technical change.  The technical change has been received.

16 NCAC 06C .0504:  Board of Education – This rule was approved by the Commission with Commissioners Funderburk, Gray, Horton and Lewis voting to approve the rule.  Commissioners Gregory, Twiddy and Venable voted against approving the rule.

Laura Crumpler, Katie Cornetto, and Carolyn McKenny spoke in favor of the rule and answered Commissioners' questions.

Prior to the review of the rules from the Real Estate Commission, Commissioner Twiddy recused himself and did not participate in any discussion or vote concerning these rules because he has an inactive NC Real Estate License.

21 NCAC 58C .0105:  Real Estate Commission - The Commission objected to this rule based on ambiguity.  In (4), it is not clear what standards the Commission will use in requesting a written improvement plan.

21 NCAC 58C .0218:  Real Estate Commission - The Commission objected to this rule based on ambiguity.  In (c), it is not clear what standards the Commission will use in requesting a written improvement plan.

21 NCAC 58C .0608:  Real Estate Commission - The Commission objected to this rule based on ambiguity.  In (a)(7), it is not clear what standards the Commission will use in requesting a written improvement plan.

Commissioners Gray, Twiddy, Funderburk, Lewis, Horton and Gregory voted for the motion to accept staff's recommendation for the rules from the Board of Community Colleges.  Commissioner Venable voted against the motion.

23 NCAC 02E .0101:  Board of Community Colleges - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (2)(e)(i), it is not clear what Customized Training Program Guidelines have been approved by the State Board of Community Colleges.  There is no authority cited to require compliance with them if they have not been adopted as rules.

23 NCAC 02E .0401:  Board of Community Colleges - The Commission objected to this rule based on lack of statutory authority and ambiguity.  In (a), it is not clear what standards the System Office Economic Development staff use in approving training programs.  In (b), it is not clear if the State Board of Community Colleges approved Guidelines have been adopted as rules.  If not there is no authority cited to require compliance with them or to allocate funds based on them.  The agencies request to withdraw this rule was denied because the objection applies to existing language in the rule.
Prior to the review of the rules from the Office of Administrative Hearings, Commissioner Gray recused himself and did not participate in any discussion or vote concerning these rules because he served in the capacity of "Acting Legal Counsel" in the review of these rules due to the possible appearance of a conflict of interest for Commission Counsel since they are now employees of OAH.

The Commission approved these rules.

COMMISSION PROCEDURES AND OTHER BUSINESS
John Hoomani from the Department of Labor addressed the Commission regarding 13 NCAC 07F .0901. He requested that the vote at the N.C. Rules Review Commission’s March 19th meeting approving this rule be reconsidered, and that the same rule be approved with an amendment. Concurrent with this request, he also requested a waiver, pursuant to 26 NCAC 05 .0112, of 26 NCAC 05 .0107 and .0108.  The Commission took no action.

The Commission discussed the Governor’s restrictions on travel for the remainder of the fiscal year and its implications for meetings of the Rules Review Commission.  Chief Administrative Law Judge Julian Mann addressed the Commission and answered questions.
The meeting adjourned at 12:25 p.m.
The next scheduled meeting of the Commission is Thursday, May 21, 2009 at 9:00 a.m.
Respectfully Submitted,

________________________________

       Dana Vojtko
Publications Coordinator
Minutes approved by the Rules Review Commission.

_________________________________

Jennie J. Hayman/Chair

_________________________________
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