rrc staff OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule.  The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
DHHS – DIVISION OF MENTAL HEALTH
RULE CITATION:  10A NCAC 27G .0810
RECOMMENDED ACTION:



Approve, but note staff’s comment

X
Object, based on:



X
Lack of statutory authority




Unclear or ambiguous




Unnecessary




Failure to comply with the APA



Extend the period of review
COMMENT:


Paragraph (f) of this Rule is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  G.S. 143-318.9 makes it the public policy in North Carolina that actions of public bodies be conducted openly.  G.S. 143-318.10(a) requires, with limited exceptions not applicable here, that each official meeting of a public body be open to the public.  "Public body" as defined in G.S. 143-318.10(b) includes any appointed committee or other body of the State "that (i) is composed of two or more members and (ii) exercises…a…quasi-judicial [or] administrative…function."  "Official meeting" as defined by G.S. 143-138.10(d) includes a "meeting…of a majority of the members of a public body for the purpose of conducting hearings, participating in deliberations, or voting upon…the public business within the jurisdiction…of the public body."  There is no authority cited for this panel to meet in closed session.
Robert A. Bryan, Jr.

Commission Counsel
§ 122C‑151.4.  Appeal to State MH/DD/SA Appeals Panel.

(a)
Definitions. – The following definitions apply in this section:

(1)
"Appeals Panel" means the State MH/DD/SA Appeals Panel established under this section.

(1a)
"Client" means an individual who is admitted to or receiving public services from an area facility. "Client" includes the client's personal representative or designee.

(1b)
"Contract" means a contract with an area authority or county program to provide services, other than personal services, to clients and other recipients of services.

(2)
"Contractor" means a person who has a contract or who had a contract during the current fiscal year, or whose application for endorsement has been denied by an area authority or county program.

(3)
"Former contractor" means a person who had a contract during the previous fiscal year.

(b)
Appeals Panel. – The State MH/DD/SA Appeals Panel is established. The Panel shall consist of three members appointed by the Secretary.  The Secretary shall determine the qualifications of the Panel members. Panel members serve at the pleasure of the Secretary.

(c)
Who Can Appeal. – The following persons may appeal to the State MH/DD/SA Appeals Panel after having exhausted the appeals process at the appropriate area authority or county program:

(1)
A contractor or a former contractor who claims that an area authority or county program is not acting or has not acted within applicable State law or rules in denying the contractor's application for endorsement or in imposing a particular requirement on the contractor on fulfillment of the contract;

(2)
A contractor or a former contractor who claims that a requirement of the contract substantially compromises the ability of the contractor to fulfill the contract;

(3)
A contractor or former contractor who claims that an area authority or county program has acted arbitrarily and capriciously in reducing funding for the type of services provided or formerly provided by the contractor or former contractor;

(4)
A client or a person who was a client in the previous fiscal year, who claims that an area authority or county program has acted arbitrarily and capriciously in reducing funding for the type of services provided or formerly provided to the client directly by the area authority or county program; and

(5)
A person who claims that an area authority or county program did not comply with a State law or a rule adopted by the Secretary or the Commission in developing the plans and budgets of the area authority or county program and that the failure to comply has adversely affected the ability of the person to participate in the development of the plans and budgets.

(d)
Hearing. – All members of the State MH/DD/SA Appeals Panel shall hear an appeal to the Panel. An appeal shall be filed with the Panel within the time required by the Secretary and shall be heard by the Panel within the time required by the Secretary.  A hearing shall be conducted at the place determined in accordance with the rules adopted by the Secretary.  A hearing before the Panel shall be informal; no sworn testimony shall be taken and the rules of evidence do not apply.  The person who appeals to the Panel has the burden of proof. The Panel shall not stay a decision of an area authority during an appeal to the Panel.

(e)
Decision. – The State MH/DD/SA Appeals Panel shall make a written decision on each appeal to the Panel within the time set by the Secretary.  A decision may direct a contractor, an area authority, or a county program to take an action or to refrain from taking an action, but it shall not require a party to the appeal to pay any amount except payment due under the contract.  In making a decision, the Panel shall determine the course of action that best protects or benefits the clients of the area authority or county program.  If a party to an appeal fails to comply with a decision of the Panel and the Secretary determines that the failure deprives clients of the area authority or county program of a type of needed service, the Secretary may use funds previously allocated to the area authority or county program to provide the service.

(f)
Chapter 150B Appeal. – A person who is dissatisfied with a decision of the Panel may commence a contested case under Article 3 of Chapter 150B of the General Statutes.  Notwithstanding G.S. 150B‑2(1a), an area authority or county program is considered an agency for purposes of the limited appeal authorized by this section.  If the need to first appeal to the State MH/DD/SA Appeals Panel is waived by the Secretary, a contractor may appeal directly to the Office of Administrative Hearings after having exhausted the appeals process at the appropriate area authority or county program.  The Secretary shall make a final decision in the contested case.

(g)
This section does not apply to providers of community support services who appeal directly to the Department of Health and Human Services under the Department's community support provider appeal process.  (1993, c. 321, s. 220(o); 2001‑437, s. 1.17(c); 2008‑107, s. 10.15A(h).)
Article 33C.
Meetings of Public Bodies.

§ 143‑318.9.  Public policy.

Whereas the public bodies that administer the legislative, policy‑making, quasi‑judicial, administrative, and advisory functions of North Carolina and its political subdivisions exist solely to conduct the people's business, it is the public policy of North Carolina that the hearings, deliberations, and actions of these bodies be conducted openly. (1979, c. 655, s. 1.)
§ 143‑318.10.  All official meetings of public bodies open to the public
(a)
Except as provided in G.S. 143‑318.11, 143‑318.14A, 143‑318.15, and 143‑318.18, each official meeting of a public body shall be open to the public, and any person is entitled to attend such a meeting.

(b)
As used in this Article, "public body" means any elected or appointed authority, board, commission, committee, council, or other body of the State, or of one or more counties, cities, school administrative units, constituent institutions of The University of North Carolina, or other political subdivisions or public corporations in the State that (i) is composed of two or more members and (ii) exercises or is authorized to exercise a legislative, policy‑making, quasi‑judicial, administrative, or advisory function.  In addition, "public body" means the governing board of a "public hospital" as defined in G.S. 159‑39 and the governing board of any nonprofit corporation to which a hospital facility has been sold or conveyed pursuant to G.S. 131E‑8, any subsidiary of such nonprofit corporation, and any nonprofit corporation owning the corporation to which the hospital facility has been sold or conveyed.

(c)
"Public body" does not include (i) a meeting solely among the professional staff of a public body, or (ii) the medical staff of a public hospital or the medical staff of a hospital that has been sold or conveyed pursuant to G.S. 131E‑8.

(d)
"Official meeting" means a meeting, assembly, or gathering together at any time or place or the simultaneous communication by conference telephone or other electronic means of a majority of the members of a public body for the purpose of conducting hearings, participating in deliberations, or voting upon or otherwise transacting the public business within the jurisdiction, real or apparent, of the public body. However, a social meeting or other informal assembly or gathering together of the members of a public body does not constitute an official meeting unless called or held to evade the spirit and purposes of this Article.

(e)
Every public body shall keep full and accurate minutes of all official meetings, including any closed sessions held pursuant to G.S. 143‑318.11. Such minutes may be in written form or, at the option of the public body, may be in the form of sound or video and sound recordings.  When a public body meets in closed session, it shall keep a general account of the closed session so that a person not in attendance would have a reasonable understanding of what transpired.  Such accounts may be a written narrative, or video or audio recordings.  Such minutes and accounts shall be public records within the meaning of the Public Records Law, G.S. 132‑1 et seq.; provided, however, that minutes or an account of a closed session conducted in compliance with G.S. 143‑318.11 may be withheld from public inspection so long as public inspection would frustrate the purpose of a closed session.  (1979, c. 655, s. 1; 1985 (Reg. Sess., 1986), c. 932, s. 4; 1991, c. 694, ss. 1, 2; 1993 (Reg. Sess., 1994), c. 570, s. 1; 1995, c. 509, s. 135.2(p); 1997‑290, s. 1; 1997‑465, s. 27.)
§ 143‑318.11.  Closed sessions.

(a)
Permitted Purposes. – It is the policy of this State that closed sessions shall be held only when required to permit a public body to act in the public interest as permitted in this section.  A public body may hold a closed session and exclude the public only when a closed session is required:

(1)
To prevent the disclosure of information that is privileged or confidential pursuant to the law of this State or of the United States, or not considered a public record within the meaning of Chapter 132 of the General Statutes.

(2)
To prevent the premature disclosure of an honorary degree, scholarship, prize, or similar award.

(3)
To consult with an attorney employed or retained by the public body in order to preserve the attorney‑client privilege between the attorney and the public body, which privilege is hereby acknowledged.  General policy matters may not be discussed in a closed session and nothing herein shall be construed to permit a public body to close a meeting that otherwise would be open merely because an attorney employed or retained by the public body is a participant. The public body may consider and give instructions to an attorney concerning the handling or settlement of a claim, judicial action, mediation, arbitration, or administrative procedure.  If the public body has approved or considered a settlement, other than a malpractice settlement by or on behalf of a hospital, in closed session, the terms of that settlement shall be reported to the public body and entered into its minutes as soon as possible within a reasonable time after the settlement is concluded.

(4)
To discuss matters relating to the location or expansion of industries or other businesses in the area served by the public body, including agreement on a tentative list of economic development incentives that may be offered by the public body in negotiations.  The action approving the signing of an economic development contract or commitment, or the action authorizing the payment of economic development expenditures, shall be taken in an open session.

(5)
To establish, or to instruct the public body's staff or negotiating agents concerning the position to be taken by or on behalf of the public body in negotiating (i) the price and other material terms of a contract or proposed contract for the acquisition of real property by purchase, option, exchange, or lease; or (ii) the amount of compensation and other material terms of an employment contract or proposed employment contract.

(6)
To consider the qualifications, competence, performance, character, fitness, conditions of appointment, or conditions of initial employment of an individual public officer or employee or prospective public officer or employee; or to hear or investigate a complaint, charge, or grievance by or against an individual public officer or employee.  General personnel policy issues may not be considered in a closed session.  A public body may not consider the qualifications, competence, performance, character, fitness, appointment, or removal of a member of the public body or another body and may not consider or fill a vacancy among its own membership except in an open meeting.  Final action making an appointment or discharge or removal by a public body having final authority for the appointment or discharge or removal shall be taken in an open meeting.

(7)
To plan, conduct, or hear reports concerning investigations of alleged criminal misconduct.

(8)
To formulate plans by a local board of education relating to emergency response to incidents of school violence.

(9)
To discuss and take action regarding plans to protect public safety as it relates to existing or potential terrorist activity and to receive briefings by staff members, legal counsel, or law enforcement or emergency service officials concerning actions taken or to be taken to respond to such activity.

(b)
Repealed by Session Laws 1991, c. 694, s. 4.

(c)
Calling a Closed Session. – A public body may hold a closed session only upon a motion duly made and adopted at an open meeting.  Every motion to close a meeting shall cite one or more of the permissible purposes listed in subsection (a) of this section.  A motion based on subdivision (a)(1) of this section shall also state the name or citation of the law that renders the information to be discussed privileged or confidential.  A motion based on subdivision (a)(3) of this section shall identify the parties in each existing lawsuit concerning which the public body expects to receive advice during the closed session.

(d)
Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 570, s. 2. (1979, c. 655, s. 1; 1981, c. 831; 1985 (Reg. Sess., 1986), c. 932, s. 5; 1991, c. 694, ss. 3, 4; 1993 (Reg. Sess., 1994), c. 570, s. 2; 1995, c. 509, s. 84; 1997‑222, s. 2; 1997‑290, s. 2; 2001‑500, s. 2; 2003‑180, s. 2.)
§ 143‑318.18.  Exceptions.

This Article does not apply to:

(1)
Grand and petit juries.

(2)
Any public body that is specifically authorized or directed by law to meet in executive or confidential session, to the extent of the authorization or direction.

(3)
The Judicial Standards Commission.

(3a)
The North Carolina Innocence Inquiry Commission.

(4)
Repealed by Session Laws 1991, c. 694, s. 9.

(4a)
The Legislative Ethics Committee.

(4b)
A conference committee of the General Assembly.

(4c)
A caucus by members of the General Assembly; however, no member of the General Assembly shall participate in a caucus which is called for the purpose of evading or subverting this Article.

(5)
Law enforcement agencies.

(6)
A public body authorized to investigate, examine, or determine the character and other qualifications of applicants for professional or occupational licenses or certificates or to take disciplinary actions against persons holding such licenses or certificates, (i) while preparing, approving, administering, or grading examinations or (ii) while meeting with respect to an individual applicant for or holder of such a license or certificate. This exception does not amend, repeal, or supersede any other statute that requires a public hearing or other practice and procedure in a proceeding before such a public body.

(7)
Any public body subject to the State Budget Act, Chapter 143C of the General Statutes and exercising quasi‑judicial functions, during a meeting or session held solely for the purpose of making a decision in an adjudicatory action or proceeding.

(8)
The boards of trustees of endowment funds authorized by G.S. 116‑36 or G.S. 116‑238.

(9)
Repealed by Session Laws 1991, c. 694, s. 9.

(10)
The Board of Awards.

(11)
The General Court of Justice. (1979, c. 655, s. 1; 1985, c. 757, s. 206(e); 1991, c. 694, s. 9; 2006‑184, s. 6; 2006‑203, s. 95.)
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule.  The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.
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COMMENT:


The last sentence in paragraph (j) is not consistent with the Public Records Law.  A tape of the proceedings would appear to be a public record pursuant to G.S. 132-1(a).  The statute includes as public words "sound recordings…made…pursuant to law…in connection with the transition of public business by any agency of North Carolina government…"  Agency includes any public office, public officer or official.  That would appear to include this panel.  G.S. 132-3(a) prohibits the destruction of any public record, and makes the destruction a class 3 misdemeanor.
Robert A. Bryan, Jr.

Commission Counsel
Chapter 132.

Public Records.

§ 132‑1.  "Public records" defined.

(a)
"Public record" or "public records" shall mean all documents, papers, letters, maps, books, photographs, films, sound recordings, magnetic or other tapes, electronic data‑processing records, artifacts, or other documentary material, regardless of physical form or characteristics, made or received pursuant to law or ordinance in connection with the transaction of public business by any agency of North Carolina government or its subdivisions. Agency of North Carolina government or its subdivisions shall mean and include every public office, public officer or official (State or local, elected or appointed), institution, board, commission, bureau, council, department, authority or other unit of government of the State or of any county, unit, special district or other political subdivision of government.

(b)
The public records and public information compiled by the agencies of North Carolina government or its subdivisions are the property of the people. Therefore, it is the policy of this State that the people may obtain copies of their public records and public information free or at minimal cost unless otherwise specifically provided by law. As used herein, "minimal cost" shall mean the actual cost of reproducing the public record or public information. (1935, c. 265, s. 1; 1975, c. 787, s. 1; 1995, c. 388, s. 1.)
§ 132‑3.  Destruction of records regulated.

(a)
Prohibition. – No public official may destroy, sell, loan, or otherwise dispose of any public record, except in accordance with G.S. 121‑5 and G.S. 130A‑99, without the consent of the Department of Cultural Resources.  Whoever unlawfully removes a public record from the office where it is usually kept, or alters, defaces, mutilates or destroys it shall be guilty of a Class 3 misdemeanor and upon conviction only fined not less than ten dollars ($10.00) nor more than five hundred dollars ($500.00).

(b)
Revenue Records. – Notwithstanding subsection (a) of this section and G.S. 121‑5, when a record of the Department of Revenue has been copied in any manner, the original record may be destroyed upon the order of the Secretary of Revenue.  If a record of the Department of Revenue has not been copied, the original record shall be preserved for at least three years.  After three years the original record may be destroyed upon the order of the Secretary of Revenue.

(c)
Employment Security Commission Records. – Notwithstanding subsection (a) of this section and G.S. 121‑5, when a record of the Employment Security Commission has been copied in any manner, the original record may be destroyed upon the order of the Chairman of the Employment Security Commission.  If a record of the Commission has not been copied, the original record shall be preserved for at least three years.  After three years the original record may be destroyed upon the order of the Chairman of the Employment Security Commission. (1935, c. 265, s. 3; 1943, c. 237; 1953, c. 675, s. 17; 1957, c. 330, s. 2; 1973, c. 476, s. 48; 1993, c. 485, s. 39; c. 539, s. 966; 1994, Ex. Sess., c. 24, s. 14(c); 1997‑309, s. 12; 2001‑115, s. 2.)
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule.  The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.
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COMMENT:


Paragraph (a) of this Rule is not consistent with the Open Meetings Law (G.S. 143, Article 33C).  The Panel appears to be a public body whose meetings are required to be public.
Robert A. Bryan, Jr.

Commission Counsel






