RRC STAFF OPINION


Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02C ALL RULES (.0102, .0105, .0107, .0108, .0110, .0111, .0113, .0114, .0116, .0117)
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

G.S. 87-87 gives the Environmental Management Commission authority to adopt rules about wells.  G.S. 87-87(1) requires EMC to "[h]old public hearings, upon not less than 30 days' prior notice setting forth the date, place, and time of hearing, and the proposed rules and regulations to be considered at said public hearing, which notice shall be published in one or more newspapers having general circulation throughout the State, in connection with proposed rules and regulations and amendments thereto."  While the agency apparently complied with all the Administrative Procedure Act requirements for adopting these Rules, and even gave more notice than was required by that Act, it failed to publish the Rules in one or more newspapers having general circulation as required by G.S. 87-87(1).  There is not authority for the agency to adopt these Rules without complying with this statute.
§ 87‑87.  Authority to adopt rules, regulations, and procedures.

The Environmental Management Commission shall adopt rules governing the location, construction, repair, and abandonment of wells, the operation of water wells or well systems with a designed capacity of 100,000 gallons per day or greater, and the installation and repair of pumps and pumping equipment. The Environmental Management Commission shall be responsible for the administration of this Article and shall:

(1)
Hold public hearings, upon not less than 30 days' prior notice setting forth the date, place, and time of hearing, and the proposed rules and regulations to be considered at said public hearing, which notice shall be published in one or more newspapers having general circulation throughout the State, in connection with proposed rules and regulations and amendments thereto.

(2)
Enforce the provisions of this Article, and any rules and regulations not inconsistent with the provisions of this Article adopted pursuant thereto.

(3)
Establish procedures and forms for the submission, review, approval, and rejection of applications, notifications, and reports required under this Article.

(4)
Issue such additional regulations as may be necessary to carry out the provisions of this Article.

(5)
Neither adopt nor enforce any rule or regulation that concerns the civil liability of an owner to a well driller for any costs or expenses of drilling and installing a well for the owner.

(6)
Adopt rules governing the permitting and inspection by the Commission of private drinking water wells with a designed capacity of 100,000 gallons per day or greater.

(7)
Adopt rules governing the permitting and inspection by local health departments of private drinking water wells pursuant to G.S. 87‑97. (1967, c. 1157, s. 5; 1973, c. 1262, s. 23; 1985, c. 728, s. 4; 1987, c. 496, s. 4; 2006‑202, s. 2.)
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
ENVIRONMENTAL MANAGEMENT COMMISSION

RULE CITATION:
15A NCAC 02C .0107

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

In (j)(4), it is not clear who must approve the methods of flow control.  If the methods must be approved by the Department, it is not clear what the standards for approval are.

Robert A. Bryan, Jr.

Commission Counsel

