RRC STAFF OPINION

Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
RULE CITATION:
15A NCAC 09C .1249
RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear what is meant by or what would constitute a prohibited action that would “annoy, disturb, or frighten” forest users in this rule or what standards will be used to make that determination.
It is unclear why the agency would permit any “noises, amplified speech, music or other sounds” that would “annoy, disturb or frighten” forest users as the rule seemingly provides with the exception in line 5.  Even if they desire to do that it is unclear what standards the agency would use in granting that exemption.  G.S. 150B-19(6) requires the agency to set out “specific guidelines” it will use in granting any waiver or exemption to a rule.

There is no authority for the agency to set any of these standards outside rulemaking.
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES
RULE CITATION:
15A NCAC 09C .1253
RECOMMENDED ACTION:


Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority

X
Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

It is unclear what standards the agency shall use to decide whether to “withdraw the right of a person … to remain on … State Forest” land.
There is no authority to set those standards outside rulemaking.
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

RULE CITATION:
15A NCAC 09C .1257

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:


X
Lack of statutory authority


Unclear or ambiguous




Unnecessary



Extend the period of review

COMMENT:

Although the agency does have fee setting authority, there is no authority cited to set these fees outside rulemaking, as (e) seems to allow.
G.S 12-3.1 makes it clear that setting fees is a rule. G.S. 150B-18 states that “unless a rule is adopted in substantial compliance” with Chapter 150B it is not a valid rule.”  Fees set outside the rulemaking procedures of Chapter 150B are not adopted in substantial compliance with the chapter.
§ 12‑3.1.  Fees and charges by agencies.

(a)       Authority. – Only the General Assembly has the power to authorize an agency to establish or increase a fee or charge for the rendering of any service or fulfilling of any duty to the public. In the construction of a statute, unless that construction would be inconsistent with the manifest intent of the General Assembly or repugnant to the context of the statute, the legislative grant of authority to an agency to adopt rules shall not be construed as a grant of authority to the agency to establish by rule a fee or a charge [emphasis added]for the rendering of any service or fulfilling of any duty to the public, unless the statute expressly provides for the grant of authority to establish a fee or charge for that specific service. Notwithstanding any other law, a rule adopted by an agency to establish or increase a fee or charge shall not go into effect until the agency has consulted with the Joint Legislative Commission on Governmental Operations on the 
amount and purpose of the fee or charge to be established or increased. The agency shall submit a request for consultation to all members of the Commission, the Commission Assistant, and the Fiscal Research Division of the General Assembly on the same date the notice of text of the rule is published. The request for consultation shall consist of a written report stating (i) the amount of the current fee or charge, if applicable, (ii) the amount of the proposed new or increased fee or charge, (iii) the statutory authority for the fee or charge, and (iv) a detailed explanation of the need for the establishment or increase of the fee or charge.

(a1)     If the Commission does not hold a meeting to hear the consultation required by subsection (a) of this section within 90 days after the notice of text of the rule has been published and the consultation request required by subsection (a) of this section has been submitted, the consultation requirement is satisfied.

(b)       Definitions. – The following definitions apply in this section:

(1)       Agency. – Every agency, institution, board, commission, bureau, department, division, council, member of the Council of State, or officer of the legislative, executive or judicial branches of State government. The term does not include counties, cities, towns, villages, other municipal corporations or political subdivisions of the State or any agencies of these subdivisions, the University of North Carolina, community colleges, hospitals, county or city boards of education, other local public districts, units, or bodies of any kind, or private corporations created by act of the General Assembly.

(2)       Rule. – Every rule, regulation, ordinance, standard, and amendment thereto adopted by any agency, including rules and regulations regarding substantive matters, standards for products, procedural rules for complying with statutory or regulatory authority or requirements and executive orders of the Governor.

(c)       Exceptions. – This section does not apply to any of the following:

(1)       Rules establishing fees or charges to State, federal or local governmental units.

(2)       A reasonable fee or charge for copying, transcripts of public hearings, State publications, or mailing a document or other item.

(3)       Reasonable registration fees covering the cost of a conference or workshop.

(4)       Reasonable user fees covering the cost of providing data processing services.

(d)       In lieu of the requirements of subsections (a) and (a1) of this section, the North Carolina State Ports Authority shall report the establishment or increase of any fee to the Joint Legislative Commission on Governmental Operations as provided in G.S. 143B‑454(a)(11). 
(1979, c. 559, s. 1; 1981, c. 695, ss. 1, 2; 1987, c. 564, s. 35; 1991, c. 418, s. 6; 2001‑427, s. 8(a); 2002‑99, s. 7(c); 2005‑276, s. 6.8(b).)
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Please Note: This communication is either 1) only the recommendation of an RRC staff attorney as to action that the attorney believes the Commission should take on the cited rule at its next meeting, or 2) an opinion of that attorney as to some matter concerning that rule. The agency and members of the public are invited to submit their own comments and recommendations (according to RRC rules) to the Commission.

AGENCY:
N.C. DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

RULE CITATION:
15A NCAC 09C .1260

RECOMMENDED ACTION:



Return the rule to the agency for failure to comply with the Administrative Procedure Act


Approve, but note staff’s comment

X
Object, based on:



Lack of statutory authority

X
Unclear or ambiguous



X
Unnecessary



Extend the period of review

COMMENT:

It is unclear who is to “construe” these rules.

It is unclear to me what is required or prohibited by (b).It is unclear what constitutes an “act” under this rule, especially since it refers to a “requirement or prohibition” of any “act.”  That would make it seem that an “act” was actually a “rule.”  But in the following clause it refers to “causing or procuring … any act.”  That does not seem like a reference to a “rule.”

Since most of this rule appears to be a legal conclusion or attempt to dictate what is already the law, it is probably unnecessary.

Joseph J. DeLuca, Jr.

Commission Counsel

