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GENERAL

The North Carolina Register shall be published twice a month and contains the following information submitted for publication by a state agency:
(1)	temporary rules;
(2)	notices of rule-making proceedings;
(3)	text of proposed rules;
(4)	text of permanent rules approved by the Rules Review Commission;
(5)	notices of receipt of a petition for municipal incorporation, as required by G.S. 120-165;
(6)	Executive Orders of the Governor;
(7)	final decision letters from the U.S. Attorney General concerning changes in laws affecting voting in a jurisdiction subject of Section 5 of the Voting Rights Act of 1965, as required by G.S. 120-30.9H;
(8)	orders of the Tax Review Board issued under G.S. 105-241.2; and
(9)	other information the Codifier of Rules determines to be helpful to the public.

COMPUTING TIME:  In computing time in the schedule, the day of publication of the North Carolina Register is not included.  The last day of the period so computed is included, unless it is a Saturday, Sunday, or State holiday, in which event the period runs until the preceding day which is not a Saturday, Sunday, or State holiday.


FILING DEADLINES

ISSUE DATE:  The Register is published on the first and fifteen of each month if the first or fifteenth of the month is not a Saturday, Sunday, or State holiday for employees mandated by the State Personnel Commission.  If the first or fifteenth of any month is a Saturday, Sunday, or a holiday for State employees, the North Carolina Register issue for that day will be published on the day of that month after the first or fifteenth that is not a Saturday, Sunday, or holiday for State employees.

LAST DAY FOR FILING:  The last day for filing for any issue is 15 days before the issue date excluding Saturdays, Sundays, and holidays for State employees.


NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing date shall be at least 15 days after the date a notice of the hearing is published.

END OF REQUIRED COMMENT PERIOD
An agency shall accept comments on the text of a proposed rule for at least 60 days after the text is published or until the date of any public hearings held on the proposed rule, whichever is longer.

DEADLINE TO SUBMIT TO THE RULES REVIEW COMMISSION:  The Commission shall review a rule submitted to it on or before the twentieth of a month by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR SESSION OF THE GENERAL ASSEMBLY:  This date is the first legislative day of the next regular session of the General Assembly following approval of the rule by the Rules Review Commission.  See G.S. 150B-21.3, Effective date of rules.
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IN ADDITION



		
Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days.
Statutory reference:  G.S. 150B-21.2.






PROPOSED RULES


TITLE 10A – DEPARTMENT OF HEALTH AND HUMAN SERVICES

Notice is hereby given in accordance with G.S. 150B-21.2 that the Commission for Public Heath intends to amend the rule cited as 10A NCAC 41A .0205.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://cph.publichealth.nc.gov/

Proposed Effective Date:  June 1, 2012

Public Hearing:
Date:  March 7, 2012
Time:  10:00 a.m.
Location:  Cardinal Room, 5605 Six Forks Road, Raleigh, NC

Reason for Proposed Action:  This proposed amendment is necessary to make permanent the temporary amendment to the TB Control Measures, which expires on April 10, 2012.
Background:  Sputum specimens for acid-fast bacilli smears and mycobacterial culture are an important method of both assessing the infectiousness of persons with pulmonary tuberculosis and of monitoring the effectiveness of treatment.  The current rule requires three consecutive sputum specimens for acid-fast bacilli to declare an individual "noninfectious" and discontinue airborne precautions.  As a result, health departments routinely collect three sputum specimens every two weeks for acid-fast smear and mycobacterial culture, which are usually sent for testing to the North Carolina State Laboratory of Public Health (SLPH).
Issue:  Centers for Disease Control and Prevention guidelines recommend collecting specimens at least monthly until two consecutive sputum specimens are acid-fast smear negative to discontinue respiratory isolation.  The current NC guidelines are therefore excessive for local health department staff, patients, and the SLPH.
Proposed solution/benefit:  The rule change will reduce the requirement to declare an individual "noninfectious" from three consecutive sputum specimens to two consecutive sputum specimens.  This change will permit a more timely release of patients from respiratory isolation with fewer burdens on the patient and local health department staff.
The rule also proposes permitting use of interferon gamma release assays in place of tuberculin skin testing may increase expenditure on these assays while decreasing expenditure on the labor and materials for tuberculin skin testing.  However, the rule only permits the use of these assays without mandating their use in any situation; thus, no new expenditure is required by any provider.  The use of interferon gamma release assays may reduce the number of persons testing positive for tuberculosis infection because these assays are more specific than the tuberculin skin test (i.e. fewer false-positive tests).  This greater specificity would result in reduced public health expenditures on further evaluation and treatment of persons with false-positive tuberculin skin tests.
The rule change has been deemed medically and programmatically appropriate by the North Carolina Tuberculosis Medical Director (Dr. Jason Stout) as well as by program staff at the Centers for Disease Control and Prevention.

Procedure by which a person can object to the agency on a proposed rule:  Objections may be submitted in writing to Chris G. Hoke, JD, the Rule-Making Coordinator, during the public comment period.  Additionally, objections may be made verbally and/or in writing at the public hearing for this rule.

Comments may be submitted to:  Chris Hoke, 1931 Mail Service Center, Raleigh, NC 27699-1931; phone (919) 707-5006; email chris.hoke@dhhs.nc.gov

Comment period ends:  April 16, 2012

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|X|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|X|	Local funds affected
	Date submitted to OSBM:  January 12, 2012
[bookmark: Check27]|_|	Substantial economic impact (≥$500,000)
|X|	Approved by OSBM
|_|	No fiscal note required
CHAPTER 41 - HEALTH: EPIDEMIOLOGY

SUBCHAPTER 41a - communicable disease control

SECTION .0200 - CONTROL MEASURES FOR COMMUNICABLE DISEASES

10A NCAC 41A .0205	CONTROL MEASURES – 
TUBERCULOSIS
(a)  The local health director shall investigate all cases of tuberculosis disease and their contacts in accordance with the provisions of the Control of Communicable Diseases Manual which is hereby incorporated by reference including subsequent amendments and editions. Copies of this publication may be purchased from the American Public Health Association, Publication Sales Department, Post Office Box 753, Waldorf, MD 20604 for a cost of twenty-two dollars ($22.00) each plus five dollars ($5.00) shipping and handling. A copy is available for inspection in the Division of Public Health, 1931 Mail Service Center, Raleigh, North Carolina 27699-1931.
(b)  The following persons shall be skin tested for tuberculosis have a tuberculin skin test (TST) or Interferon Gamma Release Assay (IGRA) and given appropriate clinical, microbiologic and x-ray examination in accordance with the "Diagnostic Standards and Classification of Tuberculosis in Adults and Children," published by the American Thoracic Society. "Targeted Tuberculin Testing and Treatment of Latent Tuberculosis," "Guidance for Preventing the Transmission of Tuberculosis in Health Care Facilities," "Prevention and Control of Tuberculosis in Correctional and Detention Facilities: Recommendations from the CDC," and the "Updated Guidelines for Using Interferon Gamma Release Assays to Detect Mycobacterium tuberculosis Infection---United States, 2010" published by the Centers for Disease Control and Prevention. The recommendations contained in this these reference references shall be the required control measures for evaluation, testing, and diagnosis for tuberculosis patients, contacts and suspects, except as otherwise provided in this Rule and are incorporated by reference including subsequent amendments and editions:
(1)	Household and other high priority contacts of active cases of pulmonary and laryngeal tuberculosis.  For purposes of this Rule, a high priority contact is defined in accordance with Centers for Disease Control and Prevention guidelines which are incorporated by reference in Rule .0201 of this Section.  If the contact's initial IGRA or skin test is negative negative, (0-4mm), and the case is confirmed by culture, a repeat IGRA or skin test shall be performed 8 to 10 weeks after the exposure has ended;
(2)	Persons reasonably suspected of having tuberculosis disease;
(3)	Inmates in the custody of, of and staff with direct inmate contact in, the Department of Corrections upon incarceration incarceration, or employment, and annually thereafter;
(4)	Staff with direct inmate contact in the Department of Corrections upon employment, and annually thereafter.  The two-step skin test method shall be used if the individual has not had a documented tuberculin skin test within the preceding 12 months.  A single skin test shall be given if the individual has had a single, documented, negative tuberculin skin test within the preceding 12 months.  A single IGRA may be used in place of the tuberculin skin test; only one IGRA need be performed upon employment regardless of whether the individual has had a documented skin test within the preceding 12 months;
(4)(5)	Patients and Staff in long term care facilities upon admission or employment.  The two-step skin test method shall be used if the individual has not had a documented tuberculin skin test within the preceding 12 months.  A single skin test shall be given if the individual has had a single, documented, negative tuberculin skin test within the preceding 12 months.  A single IGRA may be used in place of the tuberculin skin test; only one IGRA need be performed upon employment regardless of whether the individual has had a documented skin test within the preceding 12 months;
(6)	Residents upon admission to licensed nursing homes or adult care homes.  The two-step skin test method shall be used if the individual is being admitted from any setting other than a hospital, licensed nursing home or adult care home in North Carolina without a documented tuberculin skin test within the preceding 12 months.  A single skin test shall be given if the individual is being admitted directly from any setting with only a single documented negative tuberculin skin test within the preceding 12 months.  If the individual is being admitted directly from another hospital, licensed nursing home or adult care home in North Carolina and there is documentation of a two-step skin test, the individual would not need to be retested.  A single IGRA may be used in place of the tuberculin skin test; only one IGRA need be performed upon admission regardless of whether the individual has had a documented tuberculin skin test within the preceding 12 months;
(5)(7)	Staff in adult day care centers providing care for persons with HIV infection or AIDS upon employment.  The two-step skin test method shall be used if the individual has not had a documented tuberculin skin test within the preceding 12 months.  A single IGRA may be used in place of the tuberculin skin test; only one IGRA need be performed upon admission regardless of whether the individual has had a documented tuberculin skin test within the preceding 12 months; and
(6)(8)	Persons with HIV infection or AIDS.
Persons with a prior positive tuberculin skin test or IGRA should be evaluated by an interview to screen for symptoms and a chest x-ray if they do not have a documented chest x-ray that was performed on the date of the positive test or later.
A copy of "Diagnostic Standards and Classification of Tuberculosis in Adults and Children" is available by contacting the Division of Public Health, 1931 Mail Service Center, Raleigh, North Carolina 27699-1931 or by accessing the Centers for Disease Control and Prevention website at http://www.cdc.gov/nchstp/tb/pubs/mmwrhtml/Maj_guide/cdc_ats_guidelines.htm.
(c)  Treatment and follow-up for tuberculosis infection or disease shall be in accordance with "Treatment of Tuberculosis," published by the American Thoracic Society.  The recommendations contained in this reference shall be the required control measures for testing, treatment, and follow-up for tuberculosis patients, contacts and suspects, except as otherwise provided in this Rule and are incorporated by reference including subsequent amendments and editions.  Copies of this publication are available by contacting the Division of Public Health, 1931 Mail Service Center, Raleigh, North Carolina 27699-1931 or by accessing the Centers for Disease Control and Prevention website at http://www.cdc.gov/nchstp/tb/pubs/mmwrhtml/Maj_guide/cdc_ats_guidelines.htm.
(d)  The attending physician or designee shall instruct all patients treated for tuberculosis regarding the potential side effects of the medications prescribed and prescribed medications, including instructions to promptly notify the physician or designee if side effects occur.
(e)  Persons with active tuberculosis disease shall complete a standard multi-drug regimen, unless otherwise approved by the State Tuberculosis Medical Director or designee, and shall be managed using Directly Observed Therapy (DOT), which is the actual observation of medication ingestion by a health care worker (HCW).
(f)  Persons with suspected or known active pulmonary or laryngeal tuberculosis who have sputum smears  positive for acid fast bacilli are considered infectious and shall be managed using airborne precautions, including respiratory isolation, or isolation in their home, with no new persons exposed.  These individuals are considered noninfectious and use of airborne precautions, including respiratory isolation or isolation in their home, may be discontinued when:
(1)	Appropriately obtained sputum specimens meet Centers for Disease Control and Prevention and North Carolina Tuberculosis Control guidelines for discontinuation of respiratory isolation;
(1)(2)	They have three two consecutive sputum smears collected at least eight hours apart which are negative; and
(3)	It has been at least seven days since the last positive sputum smear; and
(2)(4)	They have been compliant on tuberculosis medications to which the organism is judged to be susceptible and there is evidence of clinical response to tuberculosis treatment.
(g)  Persons with suspected or known active pulmonary or laryngeal tuberculosis who are initially sputum smear negative do not require respiratory isolation once they have been started on tuberculosis treatment. treatment to which the organism is judged to be susceptible and there is evidence of clinical response to treatment.

Authority G.S. 130A-135; 130A-144.


TITLE 15A – DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

Notice is hereby given in accordance with G.S. 150B-21.2 that the NC Wildlife Resources Commission intends to amend the rules cited as 15A NCAC 10B .0113, .0116, .0219 and .0223.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncwildlife.org/About/MeetingsActions.aspx - Under "Regulatory Updates"

Proposed Effective Date:  August 1, 2012

Public Hearing:
Date:  March 20, 2012
Time:  7:00 p.m.
Location:  Iredell County Agricultural Extension Center, 444 Bristol Dr., Statesville, NC  28677

Date:  March 21, 2012
Time:  7:00 p.m.
Location:  District Court #1, Buncombe County Courthouse, 60 Court Plaza, Asheville, NC  28801

Date:  March 26, 2012
Time:  7:00 p.m.
Location:  Bladen County Courthouse, 106 W. Broad Street, Elizabethtown, NC  28377

Date:  March 28, 2012
Time:  7:00 p.m.
Location:  Pitt Community College, Fulford Building, Room 153, 4381 County Home Road, Greenville, NC  27858

Date:  March 29, 2012
Time:  7:00 p.m.
Location:  Centennial Campus for Wildlife Education, 1751 Varsity Dr., Raleigh, NC  27606

Reason for Proposed Action:  
15A NCAC 10B .0113 – The purpose of this rule is to remove a reference to "wild boar" which is no longer recognized by statute as an animal under the jurisdiction of the Wildlife Resources Commission.
15A NCAC 10B .0116 – The purpose of this rule is to delete "wild boar" from the list of animals that may be taken using archery equipment since State law no longer recognizes "wild boar" as an animal under the jurisdiction of the Wildlife Resources Commission.
15A NCAC 10B .0219 – The purpose of this rule is to permit night hunting of coyotes with lights and electronic calls.
15A NCAC 10B .0223 – The purpose of this rule is to permit feral swine to be hunted day or night, and with the use of artificial lights.

Procedure by which a person can object to the agency on a proposed rule:  Objections may be submitted in writing or via electronic mail during the comment period to C. Norman Young, Jr., NC Department of Justice, 9001 Mail Service Center, Raleigh, NC 27699-9001; email nyoung@ncdoj.gov.

Comments may be submitted to:  Kate Pipkin, NC Wildlife Resources Commission, 1722 Mail Service Center, Raleigh, NC 27699-1722; phone (919) 707-0065; email kathryn.pipkin@ncwildlife.org

Comment period ends:  April 16, 2012

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
	Date submitted to OSBM:       
|_|	Substantial economic impact (≥$500,000)
|X|	Approved by OSBM
|_|	No fiscal note required

CHAPTER 10 - WILDLIFE RESOURCES AND WATER SAFETY

SUBCHAPTER 10B - HUNTING AND TRAPPING

SECTION .0100 - GENERAL REGULATIONS

15a ncac 10B .0113	BIG GAME KILL REPORTS
(a)  Upon killing a bear, deer deer, wild boar, or wild turkey and before moving the animal from the site of kill, the successful hunter shall validate the Big Game Harvest Report Card furnished with the big game hunting license by cutting or punching out the validation box that correctly identifies the big game animal harvested.  In lieu of the Big Game Harvest Report Card, antlerless deer may be recorded as outlined above on the Bonus Antlerless Deer Harvest Report Card acquired from the Wildlife Resources Commission or a Wildlife Service Agent.
(b)  Before any harvested bear, deer deer, wild boar, or wild turkey is skinned, dressed, or dismembered for consumption and within 24 hours of the kill, the animal must be registered with a Wildlife Cooperator Agent or registered through the Electronic Big Game Reporting System.  Deer harvested during the urban deer season specified in 15A NCAC 10B .0203(e) shall be registered through the Electronic Big Game Reporting System and shall not be registered with a Wildlife Cooperator Agent.  The hunter may field dress the animal at the site of kill or before registering it by bleeding and removing the digestive, respiratory, and circulatory organs; but, the hunter may not mutilate the carcass in a manner that obscures its species identity, age, or sex.  When the kill occurs in a remote area, which prevents the animal from being transported as an entire carcass, the animal may be skinned and quartered before being registered. When a hunter harvests a big game animal in a remote area and plans to remain in the remote area for longer than a day, the 24-hour time limit to register the kill is extended until the hunter leaves the area.  Upon leaving the remote area, the hunter shall register the kill within 24 hours.
(c)  When a hunter registers a kill with a Wildlife Cooperator Agent, the Wildlife Cooperator Agent shall issue an authorization number that includes the date of kill to the big game hunter.  The hunter shall record the authorization number given by the Wildlife Cooperator Agent or obtained through the Electronic Big Game Reporting System in the space provided immediately adjacent to the validation box that has been cut or punched out on the Big Game Harvest Report Card or the Bonus Antlerless Deer Harvest Report Card.  The record entered on the Big game Harvest Report Card or the Bonus Antlerless Deer Harvest Report Card shall thereafter constitute authorization for the continued possession of the carcass.  Possession of a harvested bear, deer deer, wild boar, or wild turkey without the validated Big Game Harvest Report Card or Bonus Antlerless Deer Harvest Report Card where applicable, including the authorization number obtained from a Wildlife Cooperator Agent or through the Electronic Big Game Reporting System is unlawful.
(d)  Persons who kill a big game animal and leave it unattended shall identify the carcass with their name, their hunting license number, and the date of kill.  Once an unattended animal is registered the animal need only be identified with the authorization number received by registering the kill.  It is unlawful for a person to possess a Big Game Harvest Report Card or Bonus Antlerless Deer Harvest Report Card on which the species validation box has been cut or punched out, but on which the authorization number received by registering the kill has not been recorded, unless the animal is in the person's possession or is identified as described in this Paragraph and not more than 24 hours have passed since the harvest.
(e)  Persons who are by law exempt from the big game hunting license shall obtain a Big Game Harvest Report Card or Bonus Antlerless Deer Harvest Report Card for License Exempt Hunters from a Wildlife Service Agent.  Upon harvesting a bear, deer deer, wild boar, or wild turkey, the exempt person shall validate the Big Game Harvest Report Card or Bonus Antlerless Deer Harvest Report Card and register the kill as provided by this Rule.
(f)  Persons who use special tags issued pursuant to G.S. 113-291.2(e) to validate the harvest of a deer shall follow the tagging and reporting requirements set forth by statute and are not obligated to take any action under this Rule.

Authority G.S. 113-134; 113-270.3; 113-276.1.

15A NCAC 10B .0116	PERMITTED ARCHERY 
EQUIPMENT
(a)  Only longbows and recurved bows having a minimum pull of 40 pounds, compound bows having a minimum pull of 35 pounds and crossbows shall be used for taking game.  
(b)  Only arrows with a fixed minimum broadhead width of seven-eighths of an inch or a mechanically opening broadhead with a width of at least seven-eighths of an inch in the open position shall be used for taking bear, deer deer, wild boar or wild turkey. Blunt-type arrow heads may be used in taking small animals and birds including rabbits, squirrels, quail, grouse and pheasants. Poisonous, drugged, barbed, or explosive arrowheads shall not be used for taking any game.
(c)  Crossbows shall have a minimum pull rated at least 150 pounds.  Heads on bolts used with crossbows shall conform to those described for arrows in Paragraph (b) of this Rule.

Authority G.S. 113-134; 113-291.1(a).

SECTION .0200 - HUNTING

15A NCAC 10B .0219	COYOTE
(a)  There is no closed season for taking coyotes by hunting. Coyotes may be taken by hunting anytime during the day or night.
(b)  There are no bag limit restrictions on coyotes.
(c)  Manner of Take.  Hunters may use electronic calls. calls and artificial lights.

Authority G.S. 113-134; 113-291.1; 113-291.2.

15A NCAC 10B .0223	Feral Swine
(a)  Open season.  There is no closed season for taking feral swine by hunting. Feral swine may be taken by hunting anytime during the day or night.
(b)  Bag limits. There are no bag limit restrictions. restrictions on feral swine.
(c)  Manner of take.  Hunters may use artificial lights.

Authority G.S. 113-129; 113-134; 113-291; 113-291.1; 113-291.2.

* * * * * * * * * * * * * * * * * * * * *

Notice is hereby given in accordance with G.S. 150B-21.2 that the NC Wildlife  Resources Commission intends to amend the rules cited as 15A NCAC 10F .0330 and .0354.
Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncwildlife.org/About/MeetingsActions.aspx - Under "Regulatory Updates"

Proposed Effective Date:  July 1, 2012

Public Hearing:
Date:  March 2, 2012
Time:  10:00 a.m.
Location:  Wildlife Resources Commission, 1751 Varsity Drive, Raleigh, NC  27606

Reason for Proposed Action:  
15A NCAC 10F .0330 – This rule would establish a "no-wake zone" in the waters of Carteret County at the Newport River Beach Access Boat Ramp in Morehead City north of the Highway 70 Bridge, and is necessary for public safety in a congested area (a)(14), as well as make several minor technical corrections.
15A NCAC 10F .0354 – This rule would repeal a no-wake zone currently in existence at the Seine Beach area of the Tar River in Pitt County that is no longer necessary for public safety.

Procedure by which a person can object to the agency on a proposed rule:  Objections may be submitted in writing or via electronic mail during the comment period to C. Norman Young, Jr., NC Department of Justice, 9001 Mail Service Center, Raleigh, NC 27699-9001; email nyoung@ncdoj.gov.

Comments may be submitted to:  Betsy Foard, NC Wildlife Resources Commission, 1701 Mail Service Center, Raleigh, NC 27699-1701; phone (919) 707-0013; email betsy.foard@ncwildlife.org

Comment period ends:  April 16, 2012

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|X|	Local funds affected
	Date submitted to OSBM:  January 6, 2012 (15A NCAC 10F .0330); January 7, 2012 (15A NCAC 10F .0354)
|_|	Substantial economic impact (≥$500,000)
|X|	Approved by OSBM
|_|	No fiscal note required

CHAPTER 10 - WILDLIFE RESOURCES AND WATER SAFETY

SUBCHAPTER 10f - MOTORBOATS AND WATER SAFETY

SECTION .0300 - LOCAL WATER SAFETY REGULATIONS

15A NCAC 10F .0330	CARTERET COUNTY
(a)  Regulated Areas.  This Rule applies to the following waters in Carteret County:
(1)	the waters of Money Island Slough beginning at the east end of Money Island near the Anchorage Marina Basin and ending at the west end of Money Island where Brooks Avenue deadends at the slough;
(2)	the waters of Taylor Creek located within the territorial limits of the Town of Beaufort;
(3)	the waters of Pelletier Creek beginning at the entrance to Pelletier Creek at the Intracoastal Waterway and ending at U.S. Highway 70;
(4)	the waters of Bogue Sound Harbor Channel in Morehead City between Sugar Loaf Island and the seawall on the south side of Evans, Shepard and Shackleford Streets and bounded on the east by the State Ports Authority and on the west by the eastern right-of-way margin of South 13th Street extended;
(5)	the waters of Gallant's Channel from the US 70 crossing over the Grayden Paul bridge to Taylor's Creek;
(6)	the waters of Cedar Island Bay and Harbor from U.S. 70 N.C. Highway 12 to Cedar Island Bay Channel Light 8;
(7)	the waters of the small cove on the west side of Radio Island immediately south of the B & M Railroad and US 70 Bridges across the Intracoastal Waterway in which Radio Island Marina and Morehead Sports Marina are located as delineated by appropriate markers; south of Old Causeway Road;
(8)	the waters of the Newport River beginning at the north side of the Beaufort Drawbridge and ending at marker #6;
(9)	the waters of Spooners Creek within the territorial limits of the Town of Morehead City as delineated by appropriate markers;
(10)	the waters of Taylor's Creek from the eastern end of the current no wake zone eastward to Channel Marker #1A;
(11)	the waters of the Newport River at Bogue Sound including all waters surrounding the Port of Morehead City to Brandt Island as delineated by appropriate markers; and
(12)	the waters of Morgans Creek as delineated by appropriate markers;
(13)	the waters of Cannonsgate Marina and the Cannonsgate Marina Channel, beginning at its intersection with Bogue Sound at 34.70163 N, 76.98157 W as delineated by appropriate markers. markers; and
(14)	the waters of the Newport River at the Newport River Beach Access Boat Ramp, north of the Highway 70 bridge, beginning from the shore at a point at 34.72141 N, 76.68707 W, west to a point at 34.72128 N, 76.68893 W, north to a point at 34.72376 N, 76.68911 N, then east to the shore at 34.72371 N, 76.68631 W.
(b)  Speed Limit.  It is unlawful to operate a motorboat or vessel at a speed greater than no-wake speed while on the waters of the regulated areas designated in Paragraph (a) of this Rule.
(c)  Placement and Maintenance of Markers.  The Board of Commissioners of Carteret County, with respect to the regulated areas designated in Subparagraphs (1), (3), (5), (6), (7), (8), (10), (12) and (13) of Paragraph (a) of this Rule, and the Board of Commissioners of the Town of Beaufort, with respect to the regulated area designated in Subparagraph (2) of Paragraph (a) of this Rule, and the Board of Commissioners of Morehead City, with respect to Subparagraph (4) and (4), (9) (9), and (14) of Paragraph (a) of this Rule, and the North Carolina Sate State Ports Authority, with respect to the regulated area designed in Subparagraph (11) of Paragraph (a) of this Rule are designated as suitable agencies for placement and maintenance of the markers implementing this Rule, subject to the approval of the United States Coast Guard and the United States Army Corps of Engineers.

Authority G.S. 75A-3; 75A-15.

15A NCAC 10F .0354	PITT COUNTY
(a)  Regulated Areas.  This Rule applies to the waters described in this Paragraph:
(1)	The entire inlet of Hardee Creek from the Tar River in Pitt County; and
(2)	The Seine Beach area of the Tar River beginning at Chicod Creek and extending to the east side of the Grimesland Bridge as marked by appropriate markers; and
(3)(2)	that portion of Tranters Creek beginning at a line, shore to shore, from a point at 35.56925 N, 77.09138 W and ending at a line, shore to shore, to a point at 35.56703 N, 77.08981 W as delineated by appropriate markers.
(b)  Speed Limit.  No person shall operate a motorboat or vessel at greater than no-wake speed within the regulated areas described in Paragraph (a) of this Rule.
(c)  Placement and Maintenance of Markers.  The Board of Commissioners of Pitt County is designated a suitable agency for placement and maintenance of markers implementing this Rule.
Authority G.S. 75A-3; 75A-15.


TITLE 21 – OCCUPATIONAL LICENSING BOARDS AND COMMISSIONS

CHAPTER 10 - BOARD OF CHIROPRACTIC EXAMINERS

Notice is hereby given in accordance with G.S. 150B-21.2 that the NC Board of Chiropractic Examiners intends to repeal the rules cited as 21 NCAC 10 .0405, .0603, .0607-.0608, .0611 and .0707.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncchiroboard.com

Proposed Effective Date:  July 1, 2012

Public Hearing:
Date:  March 8, 2012
Time:  10:00 a.m.
Location:  Office of the Board of Chiropractic Examiners, 174 Church Street N., Concord, NC 28025

Reason for Proposed Action:  All the rules set for repeal are simply references to the relevant statutes; the rules have no substantive text.

Procedure by which a person can object to the agency on a proposed rule:  Written objections may be filed with Carol Hall, Executive Secretary of the Board, at P.O. Box 312, Concord, NC 28026.

Comments may be submitted to:  Carol Hall, NC Board of Chiropractic Examiners, P.O. Box 312, Concord, NC 28026

Comment period ends:  April 16, 2012

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
	Date submitted to OSBM:       
|_|	Substantial economic impact (≥$500,000)
|_|	Approved by OSBM
|X|	No fiscal note required

section .0400 – RULE-MAKING PROCEDURES

21 NCAC 10 .0405	TEMPORARY RULES
The power of the Board of Examiners to adopt temporary rules and the procedure by which such rules are put into effect are governed by G.S. 150B-13.

Authority G.S. 150B-13.

section .0600 - CONTESTED CASES

21 NCAC 10 .0603	NOTICE OF HEARING: 
ANSWER
(a)  The contents and manner of service of notice of hearing in a contested case shall be as prescribed in G.S. 150B-38(b) and (c).
(b)  Any party who has been served with notice of hearing may file a written response as prescribed in G.S. 150B-38(d).

Authority G.S. 150B-38.

21 NCAC 10 .0607	LOCATION OF HEARING
The location of the hearing in a contested case shall be as prescribed in G.S. 150B-38(e).

Authority G.S. 150B-38.

21 NCAC 10 .0608	INTERVENTION
The intervention of persons not initially parties to a contested case is governed by G.S. 150B-38(f).  Petitions or motions to intervene must be in writing.  The Board shall promptly determine whether to grant or deny intervention and shall so notify the petitioner and all parties in writing.

Authority G.S. 90-142; 150B-38.

21 NCAC 10 .0611	SUBPOENAS
The authority of the Board to issue or revoke subpoenas in preparation for, or in the conduct of, contested cases is governed by G.S. 150B-39.  If a subpoena is issued at the request of a party and not on the Board's own motion, that party shall bear the cost of service.

Authority G.S. 90-142; 150B-39.

section .0700 - HEARINGS IN CONTESTED CASES

21 NCAC 10 .0707	DECISION OF BOARD
(a)  The form and content of the Board's decision in a contested case shall be as prescribed by G.S. 150B-42(a), and its decision shall be served upon the parties in a manner consistent with said statute.
(b)  The official record of the hearing in a contested case shall contain those items specified in G.S. 150B-42(b).

Authority G.S. 150B-42.

* * * * * * * * * * * * * * * * * * * *

CHAPTER 42 - BOARD OF EXAMINERS IN OPTOMETRY

Notice is hereby given in accordance with G.S. 150B-21.2 that the NC State Board of Examiners in Optometry intends to repeal the rules cited as 21 NCAC 42B .0104; and 42D .0103-.0106, .0108.

Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncoptometry.org/rules_and_regs.shtm

Proposed Effective Date:  June 1, 2012

Instructions on How to Demand a Public Hearing: (must be requested in writing within 15 days of notice):  A public hearing may be demanded by contacting:  John D. Robinson, O.D., Executive Director, NC State Board of Examiners in Optometry, 109 North Graham Street, Wallace, NC 28466; phone (910) 285-3160 or (800) 426-4457; email exdir@ncoptometry.org.

Reason for Proposed Action:  These rules were identified as being subject to repeal pursuant to the NC State Board of Examiners in Optometry's Internal Review of Rules process that was requested by the Governor's Executive Order 70 on Rules Modification and Improvement.  These rules are obsolete and are no longer necessary.

Procedure by which a person can object to the agency on a proposed rule:  Persons may object to the proposed rule changes by contacting:  John D. Robinson, O.D., Executive Director, NC State Board of Examiners in Optometry, 109 North Graham Street, Wallace, NC 28466; phone (910) 285-3160 or (800) 426-4457; or email exdir@ncoptometry.org.

Comments may be submitted to:  John D. Robinson, O.D., Executive Director, NC State Board of Examiners in Optometry, 109 North Graham Street, Wallace, NC 28466; phone (910) 285-3160 or (800) 426-4457; email exdir@ncoptometry.org

Comment period ends:  April 16, 2012

Procedure for Subjecting a Proposed Rule to Legislative Review:  If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule.  If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1).  The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule.  The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission.  If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
	Date submitted to OSBM:      
|_|	Substantial economic impact (≥$500,000)
|_|	Approved by OSBM
|X|	No fiscal note required

SUBCHapTER 42B - LICENSE TO PRACTICE OPTOMETRY

SECTION .0100 - LICENSE BY EXAMINATION

21 NCAC 42B .0104	APPLICATION FOR 
LICENSURE BY RECIPROCITY
Requests for application for licensure under the provisions of G.S. 90-118.5 shall be accompanied by the appropriate fee and shall be made on Form BEO-1 supplied by the Board.  The application and supporting documents required by G.S. 90-118.5 must be received in the Board office 60 days prior to the date of the clinical practicum examination for which the application is being made.

Authority G.S. 90-117.5; 90-118.5.

SUBCHapTER 42d - OPTOMETRIC ASSISTANT AND TECHNICIAN

21 NCAC 42D .0103	APPLICATION
Application for registration of an optometric assistant or an optometric technician shall be made upon Form BEO-6 supplied by the Secretary and shall be submitted by the prospective registrant or the optometrist for whom the optometric assistant or optometric technician will work.

Authority G.S. 90-115.1(6); 90-117.5.

21 NCAC 42D .0104	REGISTRATION
Before being approved for registration by the Board to perform as an optometric assistant or as an optometric technician an applicant must submit an application, the registration fee, and give evidence of qualification of training as recognized by the Board under Rule .0006 of this Subchapter.  Registration will be effective until January 31 of the year following approval and thereafter be annually renewed.

Authority G.S. 90-115.1(6); 90-117.5.

21 NCAC 42D .0105	ANNUAL RENEWAL
Registered optometric assistants and optometric technicians will be required to apply for annual renewal of registration not later than January 31 of each year.  Renewal will be made by application on Form BEO-10 supplied by the Secretary and accompanied with the annual renewal fee.

Authority G.S. 90-115.1(6); 90-117.5.

21 NCAC 42D .0106	ACCREDITATION OF 
TRAINING PROGRAMS
Application for recognition of an optometric technician or optometric assistant training program by the Board shall be made by letter with supporting documents from the director of the program.  The training program must be sponsored by an institute, college, university recognized by the American Optometric Association, the North Carolina Optometric Society, or by an entity affiliated with one of the foregoing.  There must be evidence that the program has education as its primary orientation and objective.  The program must be under the supervision of a qualified director, who has at his disposal the resources of competent personnel adequately trained in the optometric field.  The prescribed program must provide adequate instruction in the field of optometry as related to an optometric assistant or a prescribed course in optometric technicianry.  Recognition of a program may be withdrawn when, in the opinion of the Board, the program fails to maintain the educational standards recommended by the Council on Optometric Education.

Authority G.S. 90-115.1(6); 90-117.5.




21 NCAC 42D .0108	TERMINATION OF 
REGISTRATION
The approval of an optometric assistant or an optometric technician shall be terminated by the Board when, after due notice and hearing, it shall find:
(1)	that the assistant or technician has held himself out or permitted another to represent him to be an optometrist;
(2)	that the assistant or technician in fact has performed otherwise than at the direction or under the supervision of an optometrist licensed by the Board or has been delegated and has performed a task or tasks beyond his competence;
(3)	that the assistant or technician is a habitual user of intoxicants or drugs to such an extent that he is unable to perform as an assistant or technician to an optometrist;
(4)	that the assistant or technician has been convicted in any court, state or federal, of any felony or other criminal offense involving moral turpitude;
(5)	that the assistant or technician has been adjudicated as mentally incompetent, or suffers from a mental condition rendering him unable to safely perform as an assistant or technician to an optometrist;
(6)	that the assistant or technician failed to pay the registration fee or renewal fee.

Authority G.S. 90-115.1(6); 90-117.5.



Note from the Codifier: The rules published in this Section of the NC Register are temporary rules reviewed and approved by the Rules Review Commission (RRC) and have been delivered to the Codifier of Rules for entry into the North Carolina Administrative Code. A temporary rule expires on the 270th day from publication in the Register unless the agency submits the permanent rule to the Rules Review Commission by the 270th day.
This section of the Register may also include, from time to time, a listing of temporary rules that have expired.  See G.S. 150B-21.1 and 26 NCAC 02C .0500 for adoption and filing requirements.

TEMPORARY RULES


TITLE 19A – DEPARTMENT OF TRANSPORTATION

Rule-making Agency:  NC Department of Transportation

Rule Citation:  19A NCAC 02E .0210-.0211, .0602-.0603, and .0608-.0611

Effective Date:  March 1, 2012

Date Approved by the Rules Review Commission:  January 19, 2012

Reason for Action:  The effective date of a recent act of the General Assembly.  The General Assembly enacted SL 2011-397, which establishes certain statutory standards for selective vegetation removal within the rights-of-way of the highway system and standards for denial of a permit for proposed and for revocation of permits for outdoor advertising.  In addition, in Section 10 of SL 2011-397, the Department of Transportation is directed to adopt temporary rules to administer the act.  NCDOT adopted the proposed temporary rules to comply with the legislative change.

CHAPTER 02 - DIVISION OF HIGHWAYS

SUBCHAPTER 02e - MISCELLANEOUS OPERATIONS

SECTION .0200 - outdoor advertising

19A NCAC 02E .0210	REVOCATION OF OUTDOOR 
ADVERTISING PERMIT
The appropriate district engineer shall revoke a permit for a lawful outdoor advertising structure based on any of the following:
(1)	mistake of facts by the issuing District Engineer for which had the correct facts been known, he would not have issued the outdoor advertising permit;
(2)	misrepresentations of any facts made by the permit holder/sign holder or sign owner and on which the District Engineer relied in approving the outdoor advertising permit application;
(3)	misrepresentation of facts to any regulatory authority with jurisdiction over the sign by the permit holder/sign holder or sign owner, the permit applicant or the owner of property on which the outdoor advertising structure is located;
(4)	failure to pay annual renewal fees or provide the documentation requested under Rule .0207(c) of this Section;
(5)	failure to construct the outdoor advertising structure except all sign faces within 180 days from the date of issuance of the outdoor advertising permit;
(6)	a determination upon initial inspection of a newly erected outdoor advertising structure that it fails to comply with the Outdoor Advertising Control Act or the rules in this Section;
(7)	any alteration of an outdoor advertising structure for which a permit has previously been issued which would cause that outdoor advertising structure to fail to comply with the provisions of the Outdoor Advertising Control Act or the rules adopted by the Board of Transportation pursuant thereto;
(8)	alterations to a nonconforming sign or a sign conforming by virtue of the grandfather clause other than reasonable repair and maintenance as defined in Rule .0225(c).  For purposes of this subsection, alterations include, but are not limited to:
(a)	enlarging a dimension of the sign facing, or raising the height of the sign;
(b)	changing the material of the sign structure's support;
(c)	adding a pole or poles; or
(d)	adding illumination; 
(9)	failure to affix the emblem within as required by Rule .0208 of this Section or failure to maintain the emblem so that it is visible and readable from the main-traveled way or controlled route;
(10)	failure to affix the name of the person, firm, or corporation owning or maintaining the outdoor advertising sign to the sign structure in sufficient size to be clearly visible as required by Rule .0208 of this Section;
(11)	destruction or cutting of trees, shrubs, or other vegetation located on the state-owned or maintained right of way where an investigation by the Department of Transportation reveals that the destruction or cutting:
(a)	occurred on the state-owned or maintained right of way within 500 feet on either side of the sign location along the edge of pavement of the main traveled way of the nearest controlled route;
(b)	was conducted by a person or persons other than the Department of Transportation or its authorized agents or assigns, or without permission from the Department of Transportation; and
(c)	was conducted by one or more of the following:  the sign owner, the permit holder, the lessee or advertiser employing the sign, the owner of the property upon which the sign is located, or any of their employees, agents or assigns, including, but not limited to, independent contractors hired by the permit holder/sign owner, the lessee/agents or advertiser employing the sign, or the owner of the property upon which the sign is located;
(11)	unlawful destruction or illegal cutting of trees, shrubs or other vegetation within the right-of-way of any State-owned or State-maintained highway as specified in G.S. 136-133.1(i);
(12)	unlawful use of a controlled access facility for purposes of repairing, maintaining or servicing an outdoor advertising sign where an investigation reveals that the unlawful violation:
(a)	was conducted actually or by design by the sign owner/permit owner or permit holder, the lessee or advertiser employing the sign, the owner of the property upon which the sign is located, or any of their employees, agents, or assigns, including, but not limited to, independent contractors hired by any of the above persons; and
(b)	involved the use of highway right of way for the purpose of repairing, servicing, or maintaining a sign including stopping, parking, or leaving any vehicle whether attended or unattended, on any part or portion of the right of way, way except as authorized by the Department of Transportation, including activities authorized by the Department for selective vegetation removal pursuant G.S. 136-131.1, G.S. 136-131.2 and G.S. 136-133.4. Access from the highway main travel way shall be allowed only for surveying or delineation work in preparation for and in the processing of an application for a selective vegetation removal permit; or
(c)	involved crossing the control of access fence to reach the sign structure; structure, except as authorized by the Department, including those activities referenced in Sub-Item (12)(b) of this Rule:
(13)	maintaining a blank sign for a period of 12 consecutive months;
(14)	maintaining an abandoned, dilapidated, or discontinued sign;
(15)	a sign that has been destroyed or significantly damaged as determined by Rules Rule .0201(8) and (29) of  this Section;
(16)	moving or relocating a nonconforming sign or a sign conforming by virtue of the grandfather clause which changes the location of the sign as determined by Rule .0201(27) of this Section;
(17)	failure to erect, maintain, or alter an outdoor advertising sign structure in accordance with the North Carolina Outdoor Advertising Control Act, codified in G.S. 136, Article 11, and the rules adopted by the Board of Transportation. pursuant thereto; and
(18)	willful failure to substantially comply with all the requirements specified in a vegetation removal permit if such willful failure meets the standards of G.S. 136-133.1(i) as specified in G.S. 136-133.4(e).

History Note:	Authority G.S. 136-93; 136-130; 136-133; 136-133.1(i), 136-133.4(e);
Eff. July 1, 1978;
Amended Eff. August 1, 2000; May 1, 1997; November 1, 1993; March 1, 1993; October 1, 1991; December 1, 1990;
Temporary Amendment Eff. March 1, 2012.

19A NCAC 02E .0211	DENIAL OF PERMIT
(a)  Should the appropriate district engineer determine that a proposed outdoor advertising structure would not conform to the standards of outdoor advertising as set out in the Outdoor Advertising Control Act or the rules in this Section, the district engineer shall refuse to issue a permit for that proposed outdoor advertising structure.
(b)  When such noncompliance of the Outdoor Advertising Control Act or these Rules has been determined, the district engineer shall notify the permit applicant by certified mail, return receipt requested, in the form of a letter setting forth the factual and statutory or regulatory basis for the denial, and include a copy of the Act and rules.
(c)  The Department of Transportation shall not issue permits for new outdoor advertising signs at a sign location (as defined by Rule .0201 of this Section) as follows:
(1)	for a period of five years where the unlawful destruction or illegal cutting of vegetation has occurred within 500 feet on either side of the proposed sign location, and as measured along the edge of pavement of the main traveled way of the nearest controlled route.  For purposes of this paragraph only:
(A)	"Unlawful destruction or illegal cutting" is the destruction or cutting of trees, shrubs, or other vegetation on the state-owned or maintained right of way which was conducted by a person or persons other than the Department of Transportation or its authorized agents or without the permission of the Department of Transportation;
(B)	The Department of Transportation's investigation shall reveal some evidence that the unlawful destruction or illegal cutting would create, increase, or improve a view to a proposed outdoor advertising sign from the main-traveled way of the nearest controlled route;
(C)	The five-year period shall run from the date on which the Department of Transportation has actual knowledge of the unlawful destruction or illegal cutting to be documented by the appropriate district engineer;
(D)	The five-year prohibition period for a new sign permit shall apply equally to all sign locations including the following examples:
(i)	sign locations where the unlawful destruction or illegal cutting of vegetation occurs prior to the time the location becomes a conforming location;
(ii)	sign locations where a revocation of an existing permit has been upheld and a sign has been removed;
(iii)	sign locations where the unlawful destruction or illegal cutting occurs prior to receipt of an outdoor advertising permit application; and
(iv)	sign locations where the unlawful destruction or illegal cutting occurs following receipt of an outdoor advertising permit application, but prior to final issuance of the permit by the Department of Transportation.
(2)	Where existing trees, if they were to reach the average mature size for that species, would make the proposed sign faces, when erected, not completely visible from the viewing zone.  For purposes of this subsection only:
(A)	"Existing trees" are those trees four inches or greater in diameter measured six inches from the ground;
(B)	"Average mature size" shall be determined by reference to the most recent edition of Hortus 3rd, A Concise Dictionary of Plants Cultivated in the United States and Canada, McMillan Publishing Co., Inc., New York, NY, published in 1976 or Manual of Woody Landscape Plants, Michael Dirr, Stipes Publishing Company.
(C)	Viewing Zone is the area which is 500 feet as measured along the edge of the main traveled way of the controlled route on each side of the proposed sign structure which will have a sign face.
(3)	Where the zoning is not part of comprehensive zoning or was zoned primarily to permit outdoor advertising structures or constitutes spot zoning or strip zoning as defined in 19 NCAC 2E .0201(4)(b)(iii).
(4)	For a period of 12 months prior to the proposed letting of a new construction contract that may affect the spacing or location requirements for an outdoor advertising structure until the project is completed.
(5)	On a route designated as a scenic byway.

History Note:	Authority G.S. 136-130;
Eff. July 1, 1978;
Amended Eff. August 1, 2000; November 1, 1993; December 1, 1990; June 15, 1981;
Temporary Repeal Eff. March 1, 2012.

SECTION .0600 - SELECTIVE VEGETATION REMOVAL POLICY

19A NCAC 02E .0602	REQUESTS FOR PERMITS For 
A Business Facility
(a)  Applications for selective vegetation thinning, pruning, or removal (exclusive of grasses) at a business facility shall be made by the owner of the business facility or advertisement to the appropriate Division Engineer of the North Carolina Department of Transportation, Division of Highways.  Applications with all required documentation shall be submitted in both printed and electronic form. A non-refundable fee of two hundred dollars ($200.00) must accompany each application.
(b)  Selective vegetation thinning, pruning, or removal shall be permitted only for the Permittee's facilities adjacent to highway right of way at locations where such facilities have been constructed.  The provisions shall not be used to provide visibility to undeveloped property.
(c)  Applications must be accompanied by a sketch showing the requested limits of the selective thinning, pruning, or removal of vegetation. For commercial, industrial, institutional and office facilities, the limits of selective clearing or thinning shall be restricted to the area of right-of-way immediately adjacent to frontage property of the facility but not to exceed 1,000 linear feet.
For outdoor advertising displays, these limits shall be restricted to a maximum cutting area for each sign face which shall be determined as follows:
(1)	The point located on the edge of the right of way which is the closest point to the center line of the sign face shall be point A;
(2)	The point located 100 feet down the right of way line in the direction of the sign viewing zone shall be point B;
(3)	The point on the edge of pavement of the travelway (not paved shoulder) which is the closest to the center line of the sign shall be point C;
(4)	The point 50 feet down the edge of pavement in the direction of the sign viewing zone from point C shall be point D;
(5)	The point 250 feet down the edge of pavement in the direction of the sign viewing zone from point C shall be point E; and
(6)	Lines drawn from point A to point D and from point B to point E shall define the limits of the cutting area (see diagrams that follow as examples of the application of this subsection).
The Department of Transportation shall determine compensatory tree replanting to be performed by the sign owner as a result of the ABED removal zone versus the previous 125-foot rectangular zone.  Compensatory tree planting is required to replace trees removed in the new portion of the ABED zone.  This replanting shall be inch for inch based on the caliper inches of trees removed in the ABED zone which are four inches and greater measured six inches above the ground.  Location of replanting shall be areas of old 125-foot zone now not allowable to be cut by new ABED zone and locations within right of way on same route within one mile as designated by the Department where sign faces are blocked or will be blocked by existing trees in the 125-foot zone the ABED removal zone shall not be implemented.  For commercial, industrial, institutional and office facilities, the limits of selective clearing or thinning shall be restricted to the area of right-of-way immediately adjacent to frontage property of the facility but not to exceed 1,000 linear feet.
(d)  Applications for permits for vegetation cutting to be performed on State Highway right of way must be accompanied by written authorizations(s) by the underlying fee owner(s) of all property upon which cutting is to take place, provided that where the right of way was secured in fee simple by the Department, such authorization shall not be required.  The application must also be accompanied by written authorization of all owners of property abutting the area to be cut.
(e)  The selective vegetation control request shall be investigated on site by Maintenance and Roadside Environmental personnel and a representative of the applicant.
(f)  If the application for vegetation cutting is for a site located within the corporate limits of a City or Town, the applicant shall deliver the application to the municipality at least 30 days prior to submitting the application to the Department, so that local officials shall be given the opportunity to review the application if the City or Town has previously advised the Division Engineer of their desire to review such applications.

History Note:	Authority G.S. 136-18(5); 136-18(7); 136-18(9); 136-18.7; 136-93; 136-130;
Temporary Rule Eff. April 13, 1982 for a Period of 48 Days to Expire on June 1, 1982;
Eff. June 1, 1982;
Amended Eff. November 16, 1991; December 1, 1990; August 1, 1985; June 2, 1982;
Temporary Amendment Eff. November 16, 1999;
Amended Eff. August 1, 2000;
Temporary Amendment Eff. March 1, 2012.

19A NCAC 02E .0603	ISSUANCE OR DENIAL OF 
PERMIT For a Business facility
(a)  Within 30 days following receipt of the application; application for a selective vegetation removal permit for a business facility, including the fee and all required documentation, the Division Engineer shall approve or deny the application.  [However, if the proposed site is located within the corporate limits of a municipality, the municipality shall be given 30 days ("the Municipal Review Period") to review and provide comments on the application if the municipality has previously advised the Department in writing of the desire to review such applications and the name of the local official to whom notice of such application should be directed.  In that case, after the requesting municipality has provided comments or after the Municipal Review Period expires, the] The applicant, as part of the application, shall state in writing the date [the] that he has delivered a copy of the application with required attachments to a municipality which has previously advised the Department in writing that it seeks to review such applications.  The applicant shall deliver the application to the municipality at least 30 days prior to submitting the application to the Department.  The Division Engineer shall have 30 days to approve or deny the application.  If the application is denied, the Division Engineer shall advise the applicant, in writing, of the reasons for denial.
(b)  The application shall be denied by the Division Engineer if:
(1)	It requires removal of trees that were in existence before the business or advertisement was established.  An existing tree shall be one that is four inches, or larger, in diameter as measured six inches from the ground.
(2)	The application is for the opening of view to a business sign or which has been declared illegal or is currently involved in litigation with the department.
(3)	It is determined that the facility or advertisement is not screened from view.
(4)	The application is for the opening of view to an outdoor advertising sign which was obscured from view at the time of erection of the sign.
(4)	Removal of vegetation will adversely affect the safety of the traveling public.
(5)	Trees, shrubs, or other vegetation of any sort were planted in accordance with a local, State, or Federal beautification project.
(6)	Planting was done in conjunction with a designed noise barrier.
(7)	The applicant has not performed satisfactory met all permit requirements for work on previous requests under the provisions of the Rules in this Section (this Section. This is not may not be cause for denial if the applicant engages a landscape contractor to perform the work. work).
(8)	It involves opening of views to junkyards.
(9)	The application is contrary to ordinances or rules and regulations enacted by local government, within whose jurisdiction the work has been requested to be performed.
(10)	The applicant fails to provide all documentation required by statute and rule.

History Note:	Authority G.S. 136-18(5); 136-18(7); 136-18(9); 136-93; 136-130;
Temporary Rule Eff. April 13, 1982 for a Period of 48 Days to Expire on June 1, 1982;
Eff. June 1, 1982;
Amended Eff. August 1, 2000; November 1, 1991; December 1, 1990; August 1, 1985; June 2, 1982;
Temporary Amendment Eff. March 1, 2012.

19A NCAC 02E .0608	REQUESTS FOR SELECTIVE 
VEGETATION REMOVAL PERMITS FOR OUTDOOR 
ADVERTISING 
(a)  Applications for selective vegetation thinning, pruning, or removal (exclusive of grasses) shall be made by the owner of an outdoor advertising sign permitted under G.S. 136-129(4) or (5) to the appropriate Division Engineer of the North Carolina Department of Transportation, Division of Highways.  Applications with all required documentation shall be submitted in both printed and electronic form. The applicant shall deliver the application to the municipality at least 30 days prior to submitting the application to the Department.  A nonrefundable non-refundable fee of two hundred dollars ($200.00) must accompany each application.
(b)  Applications must be accompanied by a site plan showing the requested limits of the selective thinning, pruning, or removal of vegetation.  The limits must be in compliance with G.S. 136-133.1.
(c)  The selective vegetation removal request may be investigated on site by Department personnel and a representative of the applicant.

History Note:	Authority G.S. 136-18(5); 136-18(7); 136-18(9); 136-18.7; 136-93; 136-129(4); 136-129(5); 136-130; 136-133.1; 136-133.2;
Temporary Adoption Eff. March 1, 2012.




19A NCAC 02E .0609	ISSUANCE OR DENIAL OF 
SELECTIVE VEGETATION REMOVAL PERMIT FOR 
OUTDOOR ADVERTISING 
(a)  Within 30 days following receipt of the application for a selective vegetation removal permit for outdoor advertising, including the fee set out in G.S. 136-18.7 and all required documentation set out in G.S. 136-133.2, the Division Engineer shall approve or deny the application.  [However, if the proposed site is located within the corporate limits of a municipality, the municipality shall be given 30 days ("the Municipal Review Period") to review and provide comments on the application if the municipality has previously advised the Department in writing of the desire to review such applications and the name of the local official to whom notice of such application should be directed.  In that case, after the requesting municipality has provided comments or after the Municipal Review Period expires, the] The applicant, as part of the application, shall state in writing the date [the] that he has delivered a copy of the application with required attachments to a municipality which has previously advised the Department in writing that it seeks to review such applications. The applicant shall deliver the application to the municipality at least 30 days prior to submitting the application to the Department. The Division Engineer shall have 30 days to approve or deny the application.  If written notice of approval or denial is not given to the applicant after this time, then the application shall be deemed approved.  If the application is denied, the Division Engineer shall advise the applicant, in writing, of the reasons for denial. and the fee shall be returned.
(b)  The application shall be denied by the Division Engineer if:
(1)	The application is for an outdoor advertising location where the outdoor advertising permit is less than two years old pursuant to G.S. 136-133.2.
(2)	The application is for the opening of a view to a sign which has been declared illegal or whose permit has been revoked or is currently involved in litigation with the Department.
(3)	Removal of vegetation will adversely affect the safety of the traveling public.
(4)	The application is for the removal of vegetation planted in accordance with a local, State, or Federal beautification project unless a mitigating replanting plan as set forth in 19A NCAC 02E .0611 except for the provisions in Paragraph (d) and Subparagraph (g)(11), is approved by the applicant, the Department, and if applicable, the Federal Highway Administration.
(5)	The application is for the removal of vegetation planted as part of a designed noise barrier project unless a mitigating replanting plan as set forth in 19A NCAC 02E .0611 except for the provisions in Paragraph (d) and Subparagraph (g)(11), is approved by the applicant, the Department, and if applicable, the Federal Highway Administration.
is approved by the applicant, the Department in accordance with 19A NCAC 02E .0611, and if applicable, the Federal Highway Administration.
(6)	On two previous occasions, the applicant has failed to meet the requirements of the a selective vegetation removal permit.  This is not cause for denial if the applicant engages a landscape contractor to perform the current work.
(7)	It involves opening of views to junkyards.
(8)	The requested site is subject to a five-year moratorium for willful failure to substantially comply with all requirements specified in a prior selective vegetation removal permit pursuant to G.S. 136-133.4(e).
(9)	The applicant fails to provide all documentation required in applicable General Statutes statues and rules.

History Note:	Authority G.S. 136-18(5); 136-18(7); 136-18(9); 136-130; 136-133.2; 136-133.3; 136-133.4; 136-93;
Temporary Adoption Eff. March 1, 2012.

19A NCAC 02E .0610	CONDITIONS OF SELECTIVE 
VEGETATION REMOVAL PERMIT FOR OUTDOOR 
ADVERTISING OR PERMIT REQUIREMENTS 
The following apply to the conditions of selective vegetation removal permit for outdoor advertising or permit requirements:
(1)	Selected vegetation, as defined in 136-133.1(b) may be allowed to be cut, thinned, pruned or removed in accordance with the standards set out in G.S. 136-133.4.
(2)	The permittee shall indemnify and hold harmless the North Carolina Department of Transportation, its employees, attorneys, agents, and contractors against any and all claims or causes of action, and all losses therefrom, arising out of or in any way related to permittee's operation.
(3)	The permittee shall furnish a Performance and Indemnity Bond or certified check or cashier's check made payable to North Carolina Department of Transportation for the minimum sum of two thousand dollars ($2,000). The bond, certified check or cashier's check shall cover any all restoration of the right of way to the original condition prior to the occurrence of the damage caused by the permittee or the permittee's agent, if damage occurs during the permitted selective vegetation removal.  The bond or certified check or cashier's check is required before each permit to cut vegetation is issued.  The bond shall run concurrently with the permit.  The bond shall be released after a final inspection of the work by NCDOT reveals that all work provided for and specified by the permit is found to be completed. completed and all damages to the right of way, including damage to fencing and other structures within the right-of-way, have been repaired or restored to [its original] the condition prior to the occurrence of the damage caused by the permittee or the permittee's agent.
(4)	Companies that plan to apply for two or more permits may provide continuing bonds for a minimum of one hundred thousand dollars ($100,000) and this type of bond shall be kept on file by the Department.
(5)	If the work is to be performed by any entity entities other than the sign owner or permittee, either the permittee or the other entity entities must furnish the required bonding as described in this Section, for all work provided for and specified by the permit.  Required forms for all bonds described are available upon request from the Department. Bonds are to be furnished with the Selective Vegetation Removal application form to the appropriate official assigned to receive selective vegetation removal applications at the local NCDOT Division of Highways Office. office.
(6)	The permittee shall also provide proof of liability insurance of a minimum coverage of five million dollars ($5,000,000).  Whoever performs the work, the The permittee, his contractor or agent agent, shall maintain all legally required insurance coverage, including, including worker's compensation and vehicle liability in the amounts required by law.  The permittee, or his contractor or and agent, agent is are liable for any losses due to the negligence or willful misconduct of his agents, assigns, and employees.  The permittee or other entity shall name the Department as an additional insured on its general liability policy and provide the Department with a copy of the certificate showing the Department named as an additional insured. policy.
(7)	If there are existing trees requested to be removed, before any work can be performed under a selective vegetation removal permit the permittee must;
(A)	Submit the reimbursement to the Department pursuant to G.S. 136-93.2 in a cashier's or certified check;
(B)	Fully disassemble two non-conforming outdoor advertising signs and their supporting structures and return the outdoor advertising permits tags to the Department; or
(C)	Obtain Departmental approval for the replanting plan in accordance with 19A NCAC 02E .0611.
(8)	After a tree is removed and the applicant or the Department discovers, based on the number of rings in the tree stump, an error in the tree survey report or site plan, the Department shall request an amendment to the tree survey report or site plan, and a redetermination pursuant to G.S. 136-133.1(d) and (e) shall be made by the Department and the applicant shall be subject to that redetermination.
(9)(7)	A Division of Highways Inspector may be present while work is underway.  The presence or absence of a Division of Highways inspector at the work site does not lessen the permittee's responsibility for conformity with the requirements of the permit and all applicable General Statutes and rules.  Should the inspector fail to point out work that does not conform with the requirements, it does not prevent later notification to the permittee that the work is not in compliance with the permit.
(10)(8)	Selective vegetation removal permits Permits may be issued for multiple sites; however, A selective vegetation removal permit must be secured for each applicable outdoor advertising site prior to performing any vegetation removal work.
(11)(9)	Should the Division Engineer ("Engineer") or his representative observe unsafe operations, activities or conditions, he shall will suspend work.  Work shall not resume until the unsafe conditions or activities have been eliminated or corrected.  Failure to comply with any of the requirements for safety and traffic control of this permit shall result in temporary suspension of work.
(12)(10)	The applicant must certify that he or she has permission from the adjoining landowner(s) to access their private property for the purpose of conducting activities related to the selective vegetation removal permit application.
(13)(11)	The Permittee or its contractor or agent must have a copy of the Selective Vegetation Removal Permit on the work site at all times during any phase of selective vegetation cutting, thinning, trimming, pruning, removal, or planting operations.
(14)(12)	The permittee shall provide, provide to the appropriate Department official, a 48-hour notification before entering the right-of-way for any work covered by the conditions of the permit.  The permittee shall schedule all work with the appropriate Department official.  The permittee shall notify the Department in advance of work scheduled for nights, weekends and holidays.  The Department reserves the right to modify the permittee's work schedule for nights, weekends, and holidays.  When the Department restricts construction in work zones for the safety of the traveling public, the Department shall deny access to the right-of-way for selective vegetation removal.
(15)(13)	If work is planned in an active work zone, the Permittee permittee shall receive written permission from the contractor or the Department (if the Department's employees are performing the work).  The permittee shall provide the Division Engineer with a copy of the written permission.
(16)(14)	Sites with vegetation not presenting a hazard from falling tree parts and follow-up work shall be restricted to individual and manual-operated power equipment and hand-held tools.
(17)(15)	The Department may allow use of power-driven vegetation removal equipment (such as excavator-based land clearing attachments, skid-steer cutters, and bucket trucks) and access from the private property side to the right-of-way. Tree removal, which presents a hazard from falling tree parts, shall be performed in accordance with International Society of Arboriculture standards. Written authorization must be obtained from the Department for use of power-driven vegetation removal equipment as well as for access to move resources from the private property side to the right-of-way.  Applicant The applicant must provide information on the permit application for which type(s) of equipment and access is requested.  The applicant shall also provide contractor qualifications for the Department.
(18)(16)	The Department shall determine the traffic control signage that is required.  The permittee shall furnish, erect, and maintain the required signs as directed by the Department.
(19)(17)	The height of stumps remaining after tree removal shall not exceed four inches about above the surrounding ground level.  The work site shall be left in a clean and orderly appearance at the end of each workday.
(20)(18)	Upon completion of all work, the Roadside Inspector Department shall notify the Division Engineer who shall notify the Permittee in writing of acceptance, terminate the permit, and return the Performance and Indemnity Bond or certified or cashier's check to the permittee.
(21)(19)	Pursuant to 136-133.4(e), willful failure to substantially comply with all the requirements specified in the permit, unless otherwise mutually resolved, shall result in immediate and summary revocation of the selective vegetation removal permit and forfeiture of any or all of the Performance and Indemnity Bond or check as determined by the Division Engineer based on conditions stated in Item (2) of this Rule.

History Note:	Authority G.S. 136-18(5); 136-18(7); 136-18(9); 136-93; 136-130; 136-133.4;
Temporary Adoption Eff. March 1, 2012.

19A NCAC 02E .0611	REQUIREMENTS FOR 
BEAUTIFICATION AND REPLANTING CONDITIONS 
OF SELECTIVE VEGETATION REMOVAL PERMIT 
For OUTDOOR ADVERTISING
(a)  For the purpose of the rules in this section, each sign face shall be evaluated separately for beautification and replanting requirements.
(b)  Except as provided in Paragraph (c) of this Rule,
(a)  Any a site qualifies for a beautification and replanting plan. if the Department's investigation of the applicant's initial site plan and tree tagging requirement reveals that 60 percent or more of the total number of trees (including existing trees as defined in G.S. 136-133.1(b), and other trees) within the maximum limits of the vegetation removal zone are requested to be removed. For the purposes of the rules in this section, other trees are defined as those trees not including existing trees measured four inches or greater in diameter at six inches from the ground at the time of the selective vegetation removal application.
(c)  Notwithstanding Paragraph (b) of this Rule, the Department may determine, in consultation with any applicable local government representatives and the applicant that a site which would otherwise not meet the standards for compensatory replanting in Paragraph (d) of this Section does qualify for a beautification and replanting plan.
(d)  The determination of which sites qualify for compensatory replanting shall be based on the initial site plan and tree-tagging requirement under G.S. 136-133.1(c).
(e)  After the initial selective vegetation removal request is made for a site, all subsequent selective vegetation removal requests shall revert to the initial site plan and tree-tagging requirement for purposes of determining the percent of the quantity of trees (including existing trees and other trees) that are requested to be removed.  When cumulative tree removal equals or exceeds 60 percent, the location qualifies for a beautification and replanting plan.
(b)(f)  For a period of five years after a beautification and replanting plan is approved and the initial installation is accepted by the Department, no selective vegetation removal permits for removal of replanted materials or existing trees as defined in G.S. 136-133.1(b) or other trees as defined in the rules in this section are allowed, For future selective vegetation removal applications at replanted sites, replanted materials may only be removed if may be removed only if partially blocking the view to a sign face.  In this case, the Department will require plant substitutions on a one for one basis. except for a site where any replanted materials are partially blocking the view to a sign face and the permittee requests approval through the Department for plant substitutions on a one for one basis. All requests for plant substitutions shall be approved by the Department and installed according to the rules in this Section.
(c)(g)  Submittal of a selective vegetation removal application shall be in accordance with G.S. 136.133.1(c).
(h)  The applicant may employ the services of a North Carolina licensed landscape architect or an arborist certified by the International Society of Arboriculture to submit a comprehensive report under seal to comprise all the requirements of GS 136-133.1 (c) for the initial selective vegetation removal application, including a site plan of existing trees, tree tagging requirements, and a tree survey of existing trees. If the applicant chooses to submit a comprehensive report, which includes the criteria listed below and in Paragraph (d) of this Rule, the report will conclusively resolve any dispute concerning existing trees: 
(1)	The site plan includes a site map of quantity and dimensions and separate inventory lists of all existing trees and all other trees, within the maximum limits of the vegetation removal zone. The lists shall include all trees present that are four inches and larger in diameter measured at six inches above ground at the time of the selective vegetation removal application, and shall identify all trees requested to be removed. The lists of existing trees and other trees shall be categorized to include quantity, species, and caliper inch diameter size at six inches above ground. All trees (existing trees and other trees) requested to be removed shall also be tagged with highly visible orange material or flagging.
(2)	The tree survey of existing trees includes the year that the tree had a diameter of four inches as measured six inches from the ground and the age of any tree within the maximum vegetation removal zone that existed at the time the sign was erected. Such tree survey is not required for subsequent applications to remove trees that have been previously permitted.
(3)	Any dispute relating to information on the site plan, tree tagging requirement, and the tree survey under the rules in this section shall be conclusively resolved by information in the comprehensive report.
(4)	After the initial selective vegetation removal permit, subsequent applications do not require a new comprehensive report, but shall identify all trees (including existing trees and other trees) requested to be removed based on the initial comprehensive report.
(d)(i)  The caliper inches of existing trees from the applicant's site plan shall equal the caliper inches to be replanted and maintained by the applicant at the outdoor advertising site from which existing trees are requested to be removed.  If the caliper inches of existing trees from the site plan exceed the density of the Departments replanting site design, the excess caliper inches of trees shall be delivered by the applicant to the Department according to limitations the schedule described in Subparagraph (m)(g)(6) of the this Rule. If plant material other than trees is proposed, the Department shall approve may consider such substitution for the required caliper inches.  The excess trees shall be planted and maintained by the Department at sites to be determined by the Department.
(j)  If other trees are requested to be removed, the following apply:
(1)	The total number of other trees, based on the applicant's tree tagging requirement, shall equal the total number of trees to be replanted and maintained by the applicant at the outdoor advertising site.
(2)	If the total number of other trees from the tree-tagging requirement exceeds the density of the Department's replanting site design, the excess quantity of trees to be replanted shall be delivered to the Department by the applicant according to limitations described in Subparagraph (m)(6) of this Rule.
(3)	For other trees removed, the minimum size of each replanted tree shall be 1.5 caliper inches in diameter. If plant material other than trees is proposed, the Department may approve such substitution to the required 1.5 caliper inch tree.  The excess trees shall be planted and maintained by the Department at sites to be determined by the Department.
(e)(k)  For sites that qualify according to the replanting criteria described in this Rule, the Department shall consult with the applicant and any local government that has requested to review and provide comments on selective vegetation removal applications pursuant to G.S. 136-93(d) or has notified the Department of its desire to review and provide comments on beautification and replanting plans for outdoor advertising sites. If the local government does provide comments on a beautification and replanting plan, the Department shall take the comments into consideration. If the local government does not make appropriate request for a review, the criteria stated in the rules in this Section shall be followed for replanting determination. If a site qualifies for a replanting, the Department may require one of the compensatory options as set forth in G.S. 136-133.1(d).
(f)(l)  In consideration of differences in outdoor advertising sign structure heights, the Department shall maintain on file regionalized landscape design plans and plant lists as a guide for applicants. The applicant may submit one of the Department's plans or a proposed beautification and replanting plan prepared and sealed by a North Carolina licensed landscape architect architect. within 60 days of notification that the site qualifies for a beautification and replanting plan. Such designs must be approved by the Department in writing. The Department's written approval approval, based on the American Standard for Nursery Stock, of the beautification, replanting, and maintenance plan will allow the applicant to proceed with requested vegetation cutting, thinning, pruning or removal of existing and other trees at the outdoor advertising site.
(g)(m)  The approved beautification and replanting plan is becomes a part of the selective vegetation removal permit pursuant to G.S. 136-93(b) and 136-133.1(e).  All applicable requirements of the permit, including the performance bond and insurance, shall continue to apply until all replanting and establishment requirements are satisfied and accepted in writing by the Department. The Department shall approve the replanting portion of the selective vegetation removal permit in writing detailing the requirements of the beautification and replanting plan. The requirements include the following:
(1)	The work for initial plantings and all future replacements must be adhered to by the permittee or any or their employees, agents, or assigns according to International Society of Arboriculture standards except as stipulated in the rules in this section. Initial and replacement planting will be considered acceptable when the plants have been placed in the plant hole, backfilled, watered, mulched, staked, and guyed. All plants of one species, which are shown on the plans to be planted within a bed, shall be planted concurrently and the entire group shall be completed before any plant therein is considered acceptable. Replacement planting consists of replacing those plants which are not in a living and healthy condition as defined in these rules.
(2)	The permittee must adhere to erosion control requirements, according to North Carolina General Statutes, Article 4, Chapter 113A entitled:  Sedimentation Pollution Control Act of 1973.
(3)	All plant materials shall be pre-approved approved in writing by the Department prior to arrival at the outdoor advertising site or prior to excess trees being furnished and delivered to the Department. The approval shall be based on the American Standard for Nursery Stock.
(4)	All work is subject to NCDOT Division of Highways inspection and shall be scheduled with the Department. A minimum 48-hour notification shall be provided to the Department by the permittee before entering the right-of-way for any beautification and replanting plan requirements. 
(5)	Grinding of all cut stumps (to a minimum depth of four inches below ground level) must be completed in the area of replanting during the preparation of the site, prior to initial planting.
(6)	All initial and replacement plantings shall be installed during the first planting season between (November 1 and to March 15) following the selective vegetation removal. If replanting cannot be completed by the March 15 deadline, the replanting shall occur during the next planting season.  The same dates (November 1 to March 15) apply when the permittee provides the Department with excess plant material at a site where either existing caliper inches or quantity of trees exceeds the site design capacity.
(7)	The permittee shall contact the Department to schedule a final replanting acceptance inspection upon completion of any plant material installation.  For one year from the date of the initial planting acceptance for the entire replanting plan, the permittee must establish all plant materials according to these provisions.  Establishment for all initial or replacement plants shall begin immediately after they are planted.  The permittee shall be responsible for the area around plantings for a distance of six feet beyond the outside edges of the mulch. Establishment shall include cutting of grass and weeds; watering; replacement of mulch; repair or replacement of guy stakes, guy wires, and water rings; and other work to encourage the survival and growth of plant material.  The permittee shall remove and dispose of dead plants from the replanting plan site during the establishment period.  Prior to the end of the one-year establishment period, the permittee is responsible for contacting the Department to schedule a site meeting with  Departmental officials to identify plants to be replaced that are not in a living and healthy condition.  Plants do not meet the living and healthy condition requirement and need replacement if 25 percent or more of the crown is dead, if the main leader is dead, or if an area of the plant has died leaving the character of its form compromised, lopsided, or disfigured. The permittee shall replace, during the planting period, plant material needed to restore the planting to the original quantity, size, and species of plant material.  Any desired changes in plant material proposed by the permittee must be requested in writing to the Department.  The Department shall notify the permittee in writing of the replacement plantings.
(8)	At the conclusion of the one-year establishment period the Department shall issue a written acceptance of the permittee's work and release the applicable bond.  Then a one-year observation period shall begin in which the permittee or sign owner shall maintain stability of the original and replacement plantings to promote their continued livability and healthy growth.  The sign owner is responsible for replacement of plants not meeting the living and healthy condition requirement during the observation period and in accordance with the dates of planting as stated in the rules in this section.
(9)	After the one-year observation period concludes, the Department shall notify the sign owner if the permit requirement conditions have been met successfully.
(10)	After the conclusion of the initial five-year period as set out in Paragraph (f) of this Rule, the permittee may not remove any tree or other plant that was installed or replaced according to a replanting plan unless, due to replanted materials blocking the view to a sign face, plant substitutions are proposed on a one for one basis. All requests for plant substitutions must be approved by the Department and installed, established, observed, and maintained according to the rules in this section. Additional replanting, subject to the requirements of the rules in this section, shall be required if a permittee requests additional selective vegetation removal.
(10)(11)	Replanted materials may be pruned according to the International Society of Arboriculture standards; however, topping of trees or other vegetation is not allowed.
(11)(12)	Excess plants or trees furnished and delivered to the Department, shall receive care and handling in accordance with the following:  In digging, loading, transporting, unloading, planting, or otherwise handling plants, the permittee shall exercise care to prevent windburn, windburn; injury to or drying out of the trunk, branches, or roots; and to prevent freezing of the plant roots. The solidity of the plant ball shall be carefully preserved.  Delivery of excess plant material shall be scheduled with the Department, allowing a minimum three days notification for each delivery. The permittee's responsibility for the furnished excess plants or trees ends at the time the plant material is delivered to, inspected by, and accepted by the Department.
(12)(13)	Should the outdoor advertising structure related to the selective vegetation permit be sold or transferred, the new owner or permit holder is subject to the requirements in the General Statutes and rules in this Section, including those regarding planting, establishment, replacement or renovation plantings, minimum living and healthy condition, and observation.
(13)(14)	Willful failure to substantially comply with the requirements of Paragraph (g)(m) of this Rule for the beautification and replanting plan shall subject the permittee to penalties prescribed in G.S. 136-133.4.

History Note:	Authority G.S. 136-93; 136-130; 136-133.4;
Temporary Adoption Eff. March 1, 2012.
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RULES REVIEW COMMISSION
January 19, 2012
MINUTES

The Rules Review Commission met on Thursday, January 19, 2012, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were:  Addison Bell, Margaret Currin, Garth Dunklin, George Lucier, Pete Osborne, Bob Rippy, Stephanie Simpson, Curtis Venable, Ralph Walker and Faylene Whitaker.

Staff members present were: Joe Deluca and Bobby Bryan, Commission Counsel; Dana Vojtko, Julie Edwards and Tammara Chalmers.

The meeting was called to order at 10:05 a.m. with Judge Walker presiding. He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).

APPROVAL OF MINUTES
Chairman Walker asked for any discussion, comments, or corrections concerning the minutes of the December 15, 2011 meeting.  There were none and the minutes were approved as distributed.

FOLLOW-UP MATTERS
10A NCAC 09 .0102, .2819, .2820, .2822 – Child Care Commission.  The Commission approved the rewritten rules submitted by the agency.

The Commission received more than 10 written letters of objection to 10A NCAC 09 .0102, .2819, .2820, .2822.  These rules, along with the rules that were created from breaking these rules into multiple rules for clarity, are now subject to legislative review and a delayed effective date.

10A NCAC 10 .0203 – Social Services Commission.  No action was taken.

15A NCAC 10B .0223 - Wildlife Resources Commission.  The Commission approved the rule based on the repeal of 15A NCAC 10B .0204.

21 NCAC 14T .0614-.0701 - Board of Cosmetic Art Examiners.  The Commission approved rewritten Rule .0614 submitted by the agency.  21 NCAC 14T .0614 was approved contingent on receiving a technical change.  The technical change has been subsequently received. 

Lynda Elliot from the board addressed the Commission.

21 NCAC 32C .0102, .0105, .0106, .0109 - Medical Board. No action was taken.

2012 Fuel Gas Code – Sections 311.1 and 311.2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.

2012 Mechanical Code – Sections 313.1 and 313.2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.

2012 Plumbing Code – Sections 315.1 and 315.2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.

2009 Residential Code – Sections 313.1.1 and 313.1.2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.

2012 Residential Code – Sections 311.1 and 311.2 – Building Code Council.  The Commission approved the rewritten rule submitted by the agency.

Barry Gupton with the Building Code Council was present to address any questions from the Commission.

LOG OF FILINGS
Chairman Walker presided over the review of the log of permanent rules.

Alcoholic Beverage Control Commission
All rules were approved unanimously with the following exceptions:

04 NCAC 02S .1008 - The Commission objected to this rule based on ambiguity in accordance with G.S. 150B-21.10.  In Part (b)(1)(D), it is not clear what additional exceptions will be granted in the case of corporate names or franchise trade names.  If this simply means that the use of corporate names or franchise trade names is allowed on all outside signage, the rule should say that.  If it means something else, that is not clear.

Child Care Commission
10A NCAC 09 .0604 was approved unanimously.

10A NCAC 09 .1725 was withdrawn by the agency.

Sheriffs Education and Training Standards Commission
All rules were approved unanimously.

Alarm Systems Licensing Board
All rules were approved unanimously.

Marine Fisheries Commission
All rules were approved unanimously.

Sedimentation Control Commission
15A NCAC 04B .0132 was approved unanimously.

Wildlife Resources Commission
15A NCAC 10B .0204 was approved unanimously.

Water Treatment Facility Operators Certification Board
All rules were approved unanimously with the following exception:

15A NCAC 18D .0309 was withdrawn by the agency.
Commissioner Osborne was not present during the vote.

Certified Public Accountant Examiners, Board of
All rules were approved unanimously.

Commissioner Osborne was not present during the vote.

Medical Board
Thom Mansfield from the Board addressed the Commission.

All rules were approved unanimously.

Commissioner Venable was not present during the vote.

Podiatry Examiners, Board of
Penney DePas from the Board was present to address any questions from the Commission.

21 NCAC 52 .0208 was approved unanimously.

Real Estate Commission
Prior to the review of the rules from the Real Estate Commission, Commissioner Dunklin recused himself and did not participate in any discussion or vote concerning these rules because he regularly practices before the Real Estate Commission.

Prior to the review of the rules from the Real Estate Commission, Commissioner Currin recused herself and did not participate in any discussion or vote concerning these rules because she possesses an inactive real estate broker's license.

All rules were approved unanimously.

The meeting recessed at 11:00 a.m. and reconvened at 11:10 a.m.

TEMPORARY RULES
Chairman Walker presided over the review of the log of temporary rules.

Department of Transportation
Ryke Longest from the Duke Environmental Law & Policy Clinic, Harry Phillips, private citizen, and Ken Moore, private citizen, addressed the Commission in opposition to these rules.

Craig Justus from the Van Winkle Law Firm addressed the Commission in favor of these rules.

Betsy Strickland representing the Department addressed the Commission.
Commissioner Venable moved to accept the staff recommendation to approve the rules from the Department of Transportation.  The motion was approved with Commissioners Venable, Simpson, Osborne, Rippy, and Currin voting for the motion and Commissioners Dunklin, Lucier and Bell voting against the motion.

Prior to the review of the rules from the Department of Transportation, Commissioner Walker recused himself and did not participate in any discussion or vote concerning these rules because his family owns property in Burke County which have billboards.  Commissioner Whitaker recused herself and did not participate in any discussion or vote concerning these rules because she has billboards rented.

2012 State Medical Facilities Plan
The Commission found that the Department of Health and Human Services and the State Health Coordinating Council had complied with G.S. 131E-176(25) in the adoption of the 2012 Plan.

COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission adopted amended rule 26 NCAC 05 .0108 and rule 26 NCAC 05 .0114 with an effective date of February 1, 2012.

Staff discussed the new OSBM guidelines.

The Commission elected officers. The Commission’s Bylaws require that elections be held at the January meeting.

Judge Walker was re-elected Chairman.

Margaret Currin was re-elected 1st Vice-Chairman.

George Lucier was re-elected 2nd Vice-Chairman.

The meeting adjourned at 1:12 p.m.

The next scheduled meeting of the Commission is Thursday, February 16 at 10:00 a.m.
Respectfully Submitted,

________________________________
   Julie Edwards
Editorial Assistant

Minutes approved by the Rules Review Commission.
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Iv. Cluster 5-5

A. Layout of Cluster 5-5

117.  Cluster 5-5 has a number of “activity” rooms for its clients. One activity room is called
the “yellow” room. Another activity room is called the “retreat” or “rec” room. The activity
rooms are considered training areas. Tr. 15-18. Pet. Ex. 6.

118. The yellow room is across the hall from the activity room that is attached to the kitchen

and dining rooms. Pet. Ex. 6.

119.  There is no place in which staff members can stand in the yellow room that would allow
them to see the entire kitchen and all of the dining room at the same time. Tr. 568.

120. Client A’s bedroom was located on the same side of Cluster 5-5 as the “yellow room.”
Tr. 1488.

121. Some witnesses testified that staff members could not see into Client A’s bedroom while
standing in the yellow room and that staff members would have to leave the yellow room and
enter the bedroom hall to see Client A’s bedroom. Tr. 592-593; 940.

122.  Other witnesses testified that staff members could see a portion of Client A’s bedroom if
they stood in a particular spot in the doorway of the yellow room. At best, staff members could
only see both Client L—who required constant visual supervision—in the yellow room and
Client A in her bedroom at the same time if Client L’s recliner was positioned in a particular
way. Tr. 868-869. Petitioner testified that Client L’s recliner was not pulled out while she was
supervising the room; rather, Client L’s recliner was pushed up against a wall in the yellow
room, which would have been a position where staff members would not have been able to see

both Client L and Client A if she were in her bedroom. Tr. 1488.

B. Clients in Cluster 5-5, Including Client A

123. Client A was a client in Cluster 5-5 at the time of her death on March 11, 2009. Tr.
1463-1464. Client A had resided at O’Berry for 33 years. She was profoundly mentally retarded
with a mental age of 7 months. She was non-ambulatory and non-verbal. She was dependent on
the staff at O’Berry for her activities of daily living. When she was in her wheelchair, she liked
to tuck her legs under her. She had some functional use of her arms and hands, and could reach,
grasp, hold and manipulate objects briefly. Tr. 99-100; R Ex 123.

124. Client A en_]oyed being alone either watching TV or resting. Tr. 100. Client A llked to
watch people but did not like being in the mlddle of a crowd. Tr. 1078-1079.

125.  Client A had a tendency to scoot down in her chair, and part of her person centered plan
indicated that staff should help reposition her in her chair if she scooted down. She had a seat
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1. Direct that Respondent reinstate Petitioner in a comparable position at the Department of
Health and Human Services, with the same pay grade and rate of compensation that she had on

March 26, 2009;

2. Direct that Respondent shall pay to Petitioner back pay and benefits accruing from the
date of Petitioner’s dismissal (March 26, 2009) through her date of reinstatement;

3. Direct that Respondent remove from Petitioner’s personnel file the following documents:
a. The March 19, 2009 notice of pre-disciplinary conference;
b. The March 26, 2009 letter of termination;

c. The. November 9, 2007 written warning; and
d. Any and all other documents indicating that Petitioner was terminated

from employment by Respondent in March 2009.

4. Direct that Respondent shall reimburse Petitioner for costs of this action, including
reasonable attorney’s fees.

NOTICE

The Decision of the Administrative Law Judge in this Contested Case will be reviewed
by the agency making the final decision according to standards found in N.C. G.S. §150B-
36(b)(b1) and (b2). The agency making the Final Decision in this contested case is required to
give each party an opportunity to file exceptions to this Decision and to present written
arguments to those in the agency who will make the final decision, in accordance with

N.C.G.S.§ 150B-36(a).

The agency that will make the final decision in this contested case is the North Carolina
State Personnel Commission.

The State Personnel Commission is required by N.C. Gen. Stat. § 150B-36(b) to serve a
copy of the final decision on all parties and to furnish a copy to the parties’ attorney of record
and to the Office of Administrative Hearings.

N
This the | “day of [\, 2011.

Qe (i ). QMN

Donald W. Overby
Administrative Law Judge





