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GENERAL

The North Carolina Register shall be published twice a month and contains the following information submitted for publication by a state agency:
(1)	temporary rules;
(2)	notices of rule-making proceedings;
(3)	text of proposed rules;
(4)	text of permanent rules approved by the Rules Review Commission;
(5)	notices of receipt of a petition for municipal incorporation, as required by G.S. 120-165;
(6)	Executive Orders of the Governor;
(7)	final decision letters from the U.S. Attorney General concerning changes in laws affecting voting in a jurisdiction subject of Section 5 of the Voting Rights Act of 1965, as required by G.S. 120-30.9H;
(8)	orders of the Tax Review Board issued under G.S. 105-241.2; and
(9)	other information the Codifier of Rules determines to be helpful to the public.

COMPUTING TIME:  In computing time in the schedule, the day of publication of the North Carolina Register is not included.  The last day of the period so computed is included, unless it is a Saturday, Sunday, or State holiday, in which event the period runs until the preceding day which is not a Saturday, Sunday, or State holiday.


FILING DEADLINES

ISSUE DATE:  The Register is published on the first and fifteen of each month if the first or fifteenth of the month is not a Saturday, Sunday, or State holiday for employees mandated by the State Personnel Commission.  If the first or fifteenth of any month is a Saturday, Sunday, or a holiday for State employees, the North Carolina Register issue for that day will be published on the day of that month after the first or fifteenth that is not a Saturday, Sunday, or holiday for State employees.

LAST DAY FOR FILING:  The last day for filing for any issue is 15 days before the issue date excluding Saturdays, Sundays, and holidays for State employees.


NOTICE OF TEXT

EARLIEST DATE FOR PUBLIC HEARING: The hearing date shall be at least 15 days after the date a notice of the hearing is published.

END OF REQUIRED COMMENT PERIOD
An agency shall accept comments on the text of a proposed rule for at least 60 days after the text is published or until the date of any public hearings held on the proposed rule, whichever is longer.

DEADLINE TO SUBMIT TO THE RULES REVIEW COMMISSION:  The Commission shall review a rule submitted to it on or before the twentieth of a month by the last day of the next month.

FIRST LEGISLATIVE DAY OF THE NEXT REGULAR SESSION OF THE GENERAL ASSEMBLY:  This date is the first legislative day of the next regular session of the General Assembly following approval of the rule by the Rules Review Commission.  See G.S. 150B-21.3, Effective date of rules.
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Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days.
Statutory reference:  G.S. 150B-21.2.






PROPOSED RULES


TITLE 04 – DEPARTMENT OF COMMERCE

Notice is hereby given in accordance with G.S. 150B-21.2 that the Alcoholic Beverage Control Commission intends to amend the rules cited as 04 NCAC 02R .0803; 02S .1008.

Link to agency website pursuant to G.S. 150B.19.1(c): 
http://www.ncabc.com/legal/statutes_regulations.aspx 

Proposed Effective Date: January 1, 2012

Public Hearing:
Date:  October 6, 2011
Time:  10:00 a.m.
Location:  ABC Commission's Office, 400 East Tryon Road, Raleigh, NC  27610

Reason for Proposed Action:  
04 NCAC 02R .0802 - to delete staff policies from this rule and only use the requirements in G.S. 150B for the Commission's Notice of Proposed Commission Action and Offers in Compromise.  
04 NCAC 02S .1008 - to give malt beverage and wine retail permittees more opportunities and less restrictions in advertising their businesses.  This change was due to requests from permittees.

Procedure by which a person can object to the agency on a proposed rule:  Interested persons may present oral or written statements at the Rule-Making Hearing.  In addition, the record will be open for receipt of written comments from September 15, 2011, to November 14, 2011.  Written comments not presented at the hearing should be directed to Robert Hamilton.  The proposed rules are available for public inspection and copies may be obtained at the Commission's office at:  400 East Tryon Road, Raleigh, NC  27610.

Comments may be submitted to:  Robert A. Hamilton, 4307 Mail Service Center, Raleigh, NC  27699-4307, phone (919)779-0700 x 436, fax (919)661-6165, email bob@adminrule.com

Comment period ends:  November 14, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
[bookmark: Check26]|_|	Local funds affected
	Date submitted to OSBM:      
[bookmark: Check27]|_|	Substantial economic impact (≥$500,000)
[bookmark: Check23]|_|	Approved by OSBM
|X|	Approval by OSBM not required

[bookmark: _GoBack]CHAPTER 02 – ALCOHOLIC BEVERAGE CONTROL COMMISSION

SUBCHAPTER 02R ‑ ORGANIZATIONAL RULES:  POLICIES AND PROCEDURES

SECTION .0800 ‑ ADJUDICATION: CONTESTED CASES

04 NCAC 02R .0802	NOTICE OF Alleged 
violation
(a)  Notice of Alleged Violation.  If facts reported by a law enforcement officer indicate a violation of the ABC laws, the Commission shall send a Notice of Alleged Violation to the permittee, which shall contain a short and plain statement of the facts alleged, and a reference to the particular sections of the statutes or rules involved.  The notice may also contain an offer to settle the case, and an indication of the procedure by which this may be accomplished. permittee.  Such Notice shall be sufficient service of process if delivered to the permittee's address as stated on the permit.
(b)  Offers in Compromise.  A permittee may enter into a stipulated settlement or offer in compromise pursuant to G.S. 18B‑104, subject to ratification by the Commission.  If a permittee indicates a desire for a hearing, or does not respond to the Notice of Alleged Violation, the Commission will file a petition with the Office of Administrative Hearings.  Contested case procedures are governed by Chapter 150B of the General Statutes and the rules of the Office of Administrative Hearings.

Authority G.S. 1A-1, Rule 4(j); 18B-100; 18B‑104; 18B‑203(a)(12); 18B‑207; 150B‑22; 150B‑23.

SUBCHAPTER 02S ‑ RETAIL BEER: WINE: MIXED BEVERAGES: BROWNBAGGING: ADVERTISING: SPECIAL PERMITS

SECTION .1000 ‑ ADVERTISING

04 NCAC 02S .1008	ADVERTISING OF MALT 
BEVERAGES, WINE AND MIXED BEVERAGES BY 
RETAILERS
(a)  Interior Advertising.
(1)	Point‑of‑Sale.  Retail malt beverage, wine and mixed beverage permittees may utilize any amount of point‑of‑sale advertising for malt beverage, wine and mixed beverage products offered for sale in the establishment.  This advertising may be supplied by the industry member unless it constitutes a fixture or has value other than as advertising material; except that an industry member may give a retailer brand‑identified items listed in 04 NCAC 02T .0713(c) for use as point‑of‑sale advertising;
(2)	Price Boards.  Retail malt beverage, wine and mixed beverage permittees may display inside price boards showing the brand names and prices of malt beverage, wine and mixed beverage products offered for sale in the establishment;
(3)	Menus and Beverage Lists.  Retail on‑premise malt beverage, wine and mixed beverage permittees may place on the menu and beverage lists the brand names and prices of malt beverage, wine and mixed beverage products offered for sale in the establishment.  Beverage lists may be supplied by an industry member and may include up to six items from the retailer's food menu but shall not include the name, logo or other identifier of the retail permittee on the advertisement.  A table tent shall be considered a beverage list for purposes of this Rule;
(4)	Retailer Advertising Specialty Items.  Retailer advertising specialty items are items such as trays, coasters, mats, meal checks, paper napkins, glassware, cups, foam scrapers, back bar mats, thermometers and other similar items that bear advertising matter.  Advertising specialty items may be provided to a retailer by an industry member as provided in 04 NCAC 02T .0713(b)(8);
(5)	Window Displays.  Retail malt beverage, wine and mixed beverage permittees may arrange unopened malt beverage, wine or spirituous liquor products in a window display;
(6)	Location.  No point‑of‑sale advertising, advertising specialty item or price board shall be displayed in a manner designed or intended to advertise malt beverages, wine or mixed beverages on the outside of the establishment;
(7)	T‑shirts.  A retailer's employees shall not wear alcoholic beverage brand identified t‑shirts while working on the retailer's licensed premises; and
(8)	Removal of Signs.  A permittee shall remove any sign, display or advertisement in or about his licensed premises if the Commission finds it is contrary to public interest and orders its removal.
(b)  Exterior Advertising.
(1)	Outside signs on the premises.
(A)	Malt Beverages.  Retail malt beverage permittees may display the term "beer" or "cold beer" or "draught beer" or "specialty beer" or "craft beer" or "North Carolina beer" or "local beer" or "imported beer" on a single, non‑mechanical outside sign.  This sign may be neon illuminated.  The letters and figures on the sign shall not be more than 5 inches in height and 2 inches apart and the sign shall be attached to the building on the licensed premises; premises.  Retail malt beverage permittees may also display the term "beer" or "cold beer" or "draught beer" or "specialty beer" or "craft beer" or "North Carolina beer" or "local beer" or "imported beer" or a substantially equivalent term on a single, portable, non-mechanical sidewalk sign that is no larger than 25 inches by 45 inches on each of its two sides. The sidewalk sign shall only be displayed during the hours of operation;
(B)	Wine.  Retail wine permittees may display the term "wine permit‑off premise" or "wine permit‑on premise" or "fine wine" or a substantially equivalent term on a single non‑mechanical outside sign.  This sign may be neon illuminated.  The letters and figures on the sign shall not be more than 5 inches in height and 2 inches apart and the sign shall be attached to the building on the licensed premises.  Instead of the sign described in this Paragraph, retail wine permittees substantially engaged in off‑premise sales of wine may display the term "Wine Shop" or "Wine and Cheese" or a substantially equivalent term on a single non‑mechanical sign.  This sign may be neon illuminated.  The letters and figures on the sign shall not be more than 18 inches in height and the sign shall be attached to the building on the licensed premises; premises. Retail wine permittees may also display the term "wine permit‑off premise" or "wine permit‑on premise" or "fine wine" or a substantially equivalent term on a single, portable, non-mechanical sidewalk sign that is no larger than 25 inches by 45 inches on each of its two sides.  Instead of the sidewalk sign described in this Paragraph, retail wine permittees substantially engaged in off‑premise sales of wine may display the term "Wine Shop" or "Wine and Cheese" or "fine wine" or a substantially equivalent term on a single, portable, non-mechanical sidewalk sign that is no larger than 25 inches by 45 inches on each of its two sides. A sidewalk sign shall only be displayed during the hours of operation;
(C)	Restriction.  Retail malt beverage, wine and mixed beverage permittees shall not allow price advertising or additional signs advertising malt beverages, wine and mixed beverages on the outside of their premises.  Outside signs alluding to malt beverages, wine or mixed beverages by slang descriptions such as "brew," "suds," "six‑pack," "vino" or "booze" are prohibited;
(D)	Exceptions; Menus; Trade Names.  The placement of a food menu that also contains a list of alcoholic beverages by brand and price in a window or window, on the exterior of the retailer's building or on a sidewalk sign that is no larger than 25 inches by 45 inches on each of its two sidesof a food menu that also contains a list of alcoholic beverages by brand and price is not a violation of this Rule.  A sidewalk sign shall only be displayed during the hours of operation.  Additional exceptions shall be granted by the Commission in the case of corporate names or franchise trade names;
(E)	Mixed Beverages.  Retail mixed beverage permittees may display the term "mixed beverages," "all ABC permits," "mixed drinks," "cocktails," or "spirits," on a single non‑mechanical, non-neon, or otherwise self-illuminated outside sign.  The letters and figures on the sign shall not be more than five inches in height and two inches apart and the sign shall be attached to the building on the licensed premises; and
(F)	Private Club.  A private club shall not display any exterior sign advertising the availability of malt beverages, wine or mixed beverages;
(2)	Billboards.  Retail permittees shall not advertise malt beverage, wine or mixed beverage products or the availability of alcoholic beverages by means of a billboard or outdoor sign except as provided in this Section.  Industry members with retail permits may advertise tastings; and
(3)	Aerial Displays.  Retail permittees shall not advertise malt beverage, wine or mixed beverage products or the availability of alcoholic beverages by means of an aerial display or an inflatable item that is tethered. tethered; and
(4)	Only exterior advertising permitted by local ordinances shall be authorized.
(c)  Removal of Signs.  A permittee shall remove any sign, display, or advertisement in or about his licensed premises if the Commission finds it is contrary to public interest and orders its removal.
(d)  Media Advertising.  A retail malt beverage, wine or mixed beverage permittee may advertise price and brand of malt beverage, wine and mixed beverage products offered for sale by means of circular, newspaper, magazine, radio, television and internet.

Authority G.S. 18B-100; 18B-105; 18B-1116(b).


TITLE 15A – DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

Notice is hereby given in accordance with G.S. 150B-21.2 that the Sedimentation Control Commission intends to adopt the rules cited as 15A NCAC 04B .0132.

Link to agency website pursuant to G.S. 150B.19.1(c): http://portal.ncdenr.org/web/Ir/erosion

Proposed Effective Date: January 1, 2012

Public Hearing:
Date:  October 11, 2011
Time:  10:00 a.m.
Location:  Ground Floor Hearing Room, Archdale Building, 512 North Salisbury Street, Raleigh, NC

Reason for Proposed Action:  Session Law 2009-486 established temporary standards for the design of erosion and sedimentation control measures, and time limits for the provision of ground cover in the watershed of Falls Lake.  The session law further directed the Sedimentation Control Commission to adopt permanent rules concerning these design standards and time limits for ground cover by December 31, 2011.  In adopting the permanent rules, the Commission is directed to consider the standards in the session law.  The proposed rule adopts the design standards from the session law for the design storm, sediment basin efficiency, the slope of channels and time limits for ground cover.  There is no change in economic impact from the session law.  The rule establishes permanent standards for erosion and sedimentation control in the Falls Lake watershed identical to the existing standards in Session Law 2009-486.

Procedure by which a person can object to the agency on a proposed rule:  A person may file a written, signed objection to the proposed rule by mail, delivery service, hand delivery, facsimile transmission, or an electronic scan of an original via electronic mail.  Objections must be received by 5:00 pm on November 15, 2011.  Objections should be addressed to T. Gray Hauser, Jr., PE, DENR, Division of Land Resources, 1612 Mail Service Center, Raleigh, NC  27699-1612, fax (919)733-2876, email gray.hauser@ncdenr.gov.

Comments may be submitted to:  T. Gray Hauser, Jr., PE, DENR, Division of Land Resources, 1612 Mail Service Center, Raleigh, NC  27699-1612, fax (919)733-2876, email gray.hauser@ncdenr.gov

Comment period ends:  November 15, 2011

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided in G.S. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. If you have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).
|_|	State funds affected
|_|	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
|_|	Local funds affected
	Date submitted to OSBM:      
|_|	Substantial economic impact (≥$500,000)
|_|	Approved by OSBM
|X|	Approval by OSBM not required

CHAPTER 04 ‑ SEDIMENTATION CONTROL
SUBCHAPTER 04B ‑ EROSION AND SEDIMENT CONTROL

15A NCAC 04B .0132	Design Standards for the 
Upper Neuse River Basin (Falls Lake 
Watershed)
In addition to any other requirements of State, federal, and local law, land-disturbing activity in the watershed of the drinking water supply reservoir that meets the applicability requirements of Session Law 2009-486, Section 3.(a), shall meet all of the following design standards for sedimentation and erosion control:
(1)	Erosion and sedimentation control measures, structures, and devices shall be planned, designed, and constructed to provide protection from the runoff of the 25-year storm that produces the maximum peak rate of runoff as calculated according to procedures set out in the United States Department of Agriculture Soil Conservation Service's "National Engineering Field Manual for Conservation Practices" or according to procedures adopted by any other agency of the State or the United States or any generally recognized organization or association.
(2)	Sediment basins shall be planned, designed, and constructed so that the basin will have a settling efficiency of at least 70 percent for the 40-micron size soil particle transported into the basin by the runoff of the two-year storm that produces the maximum peak rate of runoff as calculated according to procedures in the United States Department of Agriculture Soil Conservation Service's "National Engineering Field Manual for Conservation Practices" or according to procedures adopted by any other agency of the State or the United States or any generally recognized organization or association.
(3)	Newly constructed open channels shall be planned, designed, and constructed with side slopes no steeper than two horizontal to one vertical if a vegetative cover is used for stabilization unless soil conditions permit steeper side slopes or where the side slopes are stabilized by using mechanical devices, structural devices, or other acceptable ditch liners. In any event, the angle for side slopes shall be sufficient to restrain accelerated erosion.
(4)	For an area of land-disturbing activity where grading activities have been completed, temporary or permanent ground cover sufficient to restrain erosion shall be provided as soon as practicable, but in no case later than seven days after completion of grading. For an area of land-disturbing activity where grading activities have not been completed, temporary ground cover shall be provided as follows:
(a)	For an area with no slope, temporary ground cover shall be provided for the area if it has not been disturbed for a period of 14 days.
(b)	For an area of moderate slope, temporary ground cover shall be provided for the area if it has not been disturbed for a period of 10 days. For purposes of this Item, "moderate slope" means an inclined area, the inclination of which is less than or equal to three units of horizontal distance to one unit of vertical distance.
(c)	For an area of steep slope, temporary ground cover shall be provided for the area if it has not been disturbed for a period of seven days. For purposes of this Item, "steep slope" means an inclined area, the inclination of which is greater than three units of horizontal distance to one unit of vertical distance.

Authority S.L. 2009-486.




RULES REVIEW COMMISSION
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RULES REVIEW COMMISSION
August 18, 2011
MINUTES

The Rules Review Commission met on Thursday, August 18, 2011, in the Commission Room at 1711 New Hope Church Road, Raleigh, North Carolina.  Commissioners present were:  Addison Bell, Margaret Currin, Garth K. Dunklin, George Lucier, Pete Osborne, Bob Rippy, Stephanie Simpson, Ralph Walker and Faylene Whitaker.

Staff members present were: Joe DeLuca and Bobby Bryan, Commission Counsel, Dana Vojtko, Julie Edwards and Tammara Chalmers

The following people were among those attending the meeting:

David Tuttle			Board of Engineers and Surveyors
Don Garbrick			Roxboro/PEASE Association
Jonathan Womer			Office of State Budget and Management
Norman Young			Wildlife Resources Commission
Lynda Elliot			Board of Cosmetic Arts
Ann Wall			Secretary of State
Nancy Pate			Department of Environment and Natural Resources
Karen Waddell			Department of Insurance
Elizabeth Kountis			DENR/Division of Water Quality
Bob Hensley			DHHS/Division of Social Services
Laura O'Donoghue		DENR/Division of Coastal Resources
Deborah Gore 			DENR/Division of Water Quality
Barbara Williams			Board of Massage and Bodywork Therapy
Charles Wilkins			Board of Massage and Bodywork Therapy
Jason Robinson			DENR/Division of Water Quality
Laura Leslie			WRAL
Joelle Burleson			DENR/Division of Air Quality
W.H. Potter, Jr			Physical Therapy Authority
William Creech			Department of Administration
Betsy Foard			Wildlife Resources Commission
Chris Evans			Blue Cross Blue Shield of North Carolina
Mary Maclean Asbill		Southern Environmental Law Center

The meeting was called to order at 10:00 a.m. Judge Walker, as senior member present presided over the meeting.  He reminded the Commission members that they have a duty to avoid conflicts of interest and the appearances of conflicts as required by NCGS 138A-15(e).

APPROVAL OF MINUTES
Chairman Walker asked for any discussion, comments, or corrections concerning the minutes of the July 21, 2011 meeting.  There were none and the minutes were approved as distributed.

FOLLOW-UP MATTERS
10A NCAC 70G .0403 – Social Services Commission.  The Commission approved the rewritten rule submitted by the agency.

10A NCAC 70H .0114 – Social Services Commission.  The Commission approved the rewritten rule submitted by the agency.  

10A NCAC 70J .0106 – Social Services Commission.  The Commission approved the rewritten rule submitted by the agency.  

21 NCAC 30 .0624 – Massage and Bodywork Therapy.  Charles Wilkins answered questions from the Commission. The Commission approved the rewritten rule submitted by the agency contingent up receiving a technical change.  The technical change was received after the meeting.  

21 NCAC 56 .0201, .0501, .0801 – Marriage and Family Therapy Licensure Board.  No rewritten rules were submitted by the agency and no action was taken.

21 NCAC 56 .0701, .1602 – David Tuttle answered questions from the Commission. The Commission approved the rewritten rule submitted by the agency.  

21 NCAC 64 .0307 –Board of Examiners for Speech and Language Pathologists and Audiologists.  This rule has been withdrawn by the agency.

LOG OF FILINGS
Chairman Walker presided over the review of the log of permanent rules.

Public Librarian Certification Commission
All rules were approved unanimously. Laura O'Donoghue representing the agency addressed the Commission.

Home Inspector Licensure Board
All rules were approved unanimously with the following exception:

11 NCAC 08 .1006 - The Commission objected to this Rule based on lack of statutory authority and ambiguity.  G.S. 143-151.51(b)(2)(c) requires the Board to establish coverage parameters for errors and omissions insurance if used to meet licensure requirements. Apparently the Board has not done so and has thus not complied with the statute.  It is therefore not clear what the coverage parameters are.

Private Protective Services Board
12 NCAC 07D .1303 – The Commission objected to this Rule based on lack of statutory authority and ambiguity.  In Paragraph (f), it is not clear what is meant by the requirement that a course be "appropriate to the licensee."  It is not clear what the standards are for approving the courses "on a case-by-case basis."  There is no authority cited to approve them based on standards not adopted as rules.

Environmental Management Commission
All rules were approved unanimously with the following exceptions.

Elizabeth Kountis from the Division of Water Quality and Joelle Burleson from the Division of Air Quality addressed the Commission

15A NCAC 02B .0311 – This rule was withdrawn by the agency.

15A NCAC 02B .0313 – The Commission voted against a motion to approve the rule as submitted.  Commissioners Walker and Lucier voted in favor of the motion.  Commissioners Currin, Bell, Dunklin, Osborne, Rippy, Simpson, Whitaker voted against the motion.  The Commission voted in favor of Commissioner Dunklin's motion to extend the period of review for this rule.  The Commission did this to determine whether there was a better way of expressing the amendment dates and their current effectiveness.  The rule also has the potential to be confusing by having amendment dates in (c) and then repeating those dates in subsequent paragraphs that apply to individual portions of waters within the Roanoke River Basin.

Wildlife Resources Commission
All rules were approved unanimously with the following exceptions.

15A NCAC 10G .0403 – The Commission objected based on lack of statutory authority.  There is no authority cited for the agency to require Wildlife Services Agents to comply with administrative requirements that have not been adopted as rules.

15A NCAC 10G .0405 – The Commission objected based on ambiguity.  In this Rule, it is not clear what standards the Commission uses in determining whether to temporarily suspend or to terminate an agent's appointment.  Most of the items listed in (7) and (8) would result in either and it is not clear what the distinction is.

The Commission granted the Agency's Request for Waiver of Rule 26 NCAC 05 .0108 and approved the re-written rules 15A NCAC 10G .0403 and .0405.

The meeting recessed at 12:03 p.m. and reconvened at 12:13 p.m.

Department of Environment and Natural Resources
15A NCAC 28 .0302 was approved unanimously.

Board of Cosmetic Arts
Lynda Elliot from the Board addressed the Commission.
All rules were approved unanimously.

Board of Refrigeration Examiners
21 NCAC 60 .0102 was approved unanimously.

TEMPORARY RULES
There were no temporary rules filed for review.
COMMISSION PROCEDURES AND OTHER BUSINESS
The Commission elected officers for the remainder of the calendar year. The Commission’s Bylaws require that elections be held at the January meeting.

Judge Walker was elected Chairman by acclamation.

Margaret Currin was elected Vice-Chairman by acclamation.

George Lucier was elected 2nd Vice-Chairman by acclamation.

The Commissioners discussed having ethics training after the September meeting.

The Commissioners discussed how they wanted their notebooks and materials given to them.

Commissioner Bell discussed having a complete review for obsolete rules.  Jonathan Womer from the Office of State Budget and Management addressed the Commission and said that the Office of State Budget and Management is doing this now.

The meeting adjourned at 1:02 p.m.

The next scheduled meeting of the Commission is Thursday, September 15 at 10:00 a.m.

Respectfully Submitted,

________________________________
   Julie Edwards
Editorial Assistant
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3. Respondent’s imputed agent, Erica Leggett, momentarily interfered with and failed to
cooperate with AM Deal, an officer engaged in the performance of his duties on or about
October 16, 2010, at 1:22 AM, in violation of ABC Commission Rule 4 NCAC 28.0213.
Although she may have been unaware that any patron had been injured by gun fire, as were
others similarly situated including Harris-Fuller who was not immediately aware that she had
been shot, nevertheless, Leggett did not respond to information imputed to her by other
employees who had actual knowledge. Leggett admitted that she was aware that gunshots had
been fired. Officers, responding to a police emergency, were seeking admission, and Leggett
denied them immediate access, notwithstanding that she knew, at a minimum, that gun shots had

been fired.

4. The location occupied by the Permittee is no longer suitable to hold ABC permits and the
operation of the business with an ABC permit. On October 16, 2010 Respondent’s location was
detrimental to the neighborhood due to the firing of gunshots, injuries that resulted, and the
failure to seek protection for the injured patrons as well as other patrons who were not aware of
the danger. In addition, there have been a history of calls for service for stabbings, gunshot
wounds, discharge of firearms and disorderly conduct, occurring from January 2009 through
October 16, 2010, pursuant to NCGS §18B-904(e). !

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned
. Administrative Law Judge’s orders that the ABC Commission revoke Respondent’s ABC
| cpermits, but in mitigation based solely on Mr. Green’s absence on October 16, 2011, that the
. :revocation be for the limited period of three years and that Petitioner be credited with the time of
the active emergency suspension and thereafter, after the conclusion of the one year active
suspension, that two years of the active three year suspension be itself suspended on the
condition that, and with Petitioner’s consent, that Petitioner pay a civil penalty to Respondent of
one thousand dollars; that no ABC permit violations occur on Respondent’s establishment; that
Respondent not lease his premises to any promoter for any special event, and that no patron be -
found on the premises’ establishment or the premises’ parking lot with a concealed fire arm or
other deadly weapon, not otherwise permitted by law.

ORDER

! Query? Has it become so routine that citizens who are shot while standing in line at entrances to night clubs are
considered by these establishments as those who assume the risk of potentially deadly bodily harm as a result of
unlawful activity as being within a class of patrons who are within a foreseeable zone of danger and that such
unlawful activity is considered so routine that this conduct is considered a norm, ancillary to a business activity of
providing musical entertainment to such an extent that no major effort is made to assist those who are injured from
. such illegal activity, and that such activity, when it occurs, serves only as a temporary interruption that may be
ignored as a collateral consequence of attending such an event in favor of continuing, uninterrupted, the profitability
of the business activity, as opposed to taking emergency precaution to shield, treat and protect patrons who are
injured by or who are unaware of the danger. I do not believe the law can sanction such a norm, if it be one, and I
" assert by my holding that this establishment, its patrons, or other night clubs, similarly situated, cannot seek
- protection within such a new norm and as a consequence, such conduct and response (or lack thereof) is completely
subject to administrative sanctions. o
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It is hereby .ordered that the agency serve a copy of the final decision on the Office of
Administrative Hearings, 6714 Mail Service Center, Ralelgh, NC 27699-6714, in accordance

with NCGS §150B-36(b).
NOTICE

The agency making the final decision in this contested case is required to give each party
an opportunity to file exceptions to this recommended decision and to present written arguments
to those in the agency who will make the final decision. NCGS §150B-36(a).

The agency is required by NCGS §150B-36(b) to serve a copy of the final decision on all
parties and to furnish a copy to the parties’ aftorneys on record and to the Office of

Administrative Hearings.

The agency that will make the final decision in this contested case is the NC Alcoholic
Beverage Control Commission. )

This is the 39 “Hay of June 2011.

ief Administrative Law Judge
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19.  The federal corrective payment regulation compels Respondent to promptly reimburse
Petitioner for the improperly denied services retroactive to the date the incorrect action was
taken. 42 C.F.R. § 431.246; See also, McCrann v. DHHS, DMA, N.C. App. No. COA10-80,

Filed January 18, 2011.

20.  Petitioner’s request for attorney’s fees pursuant to the N.C. Rules of Civil Procedure,
Rule 11, is denied.

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, Petitioner is entitled
to reimbursement for providing services to the two minor recipients in the amount of $22,337.22.

ORDER

It is hereby ordered that the Agency serve a copy of the Final Decision on the Office of
Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance
with N.C. Gen. Stat. § 150B-36(b).

NOTICE

The Nortl Carolina Department of Health and Human Services, Division of Medical
Assistance will make the Final Decision in this contested case. Before the Agency makes the
Final Decision, it is required by N.C. General Statute §150B-36(a) to give each party an
opportunity to file exceptions to this Decision and to present written arguments to those in the
Agency who will make the final decision.

The Agency is required by N.C. General Statute §150B-36(b) to serve a copy of the Final
Decision on all parties and to furnish a copy to the parties’ attorneys of record.

This the 19th day of August, 2011.

Do ck—

Donald W /Overby
Administratjve Law Judge
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