PROPOSED TEMPORARY RULES

TITLE 09 – OFFICES OF THE GOVERNOR AND LIEUTENANT GOVERNOR
Rulemaking Agency:  Office of Economic Recovery and Investment
Codifier of Rules approved this rule as an emergency rule effective January 19, 2010 and received for publication the following notice and proposed temporary rule(s) on January 8, 2010.
Rule Citations: 09 NCAC 07 .0101-.0102, .0201-.0204, .0301-.0302, .0401-.0403, .0501-.0504, .0601-.0602, .0701-.0702
Public Hearing:

Date:  January 28, 2010
Time:  10:00 a.m.
Location:  OERI Office-the Jenkins House, 221 East Lane Street, Raleigh, NC  27603
Reason:  These rules are necessary pursuant to the enactment February 17, 2009 of the American Recovery and Reinvestment Act (ARRA) by the U.S. Congress and N.C. General Statue 150B-21B enacted by the North Carolina General Assembly on August 29, 2009.  The ARRA sets forth in Title XII, Transportation and Housing and Urban Development and Related Agencies, H.R. 1-107 parameters for the expenditure of the $1.5 billion allocated by the federal government under the ARRA for the newly created homelessness prevention and rapid re-housing program.  Sixty percent of the funds must be expended by grantees within two years of the date the funds become available for obligation and 100% of the funds within three years of such date. Based on this expedited timetable, OERI will adhere to the requirements in N.C. General Statute 150B-21B and enact rules as required by the foregoing.
Comment Procedures:  Comments from the public shall be directed to: Martha Are, Office of Economic Recovery and Investment, 221 East Lane Street, Raleigh, NC  27603, phone (919)733-1523, email Martha.are@nc.gov. The comment period begins January 15, 2010 and ends February 1, 2010.
CHAPTER 07 – OFFICE OF ECONOMIC RECOVERY AND INVESTMENT

section .0100 – General Provisions

09 NCAC 07 .0101
FUNCTIONS AND RESPONSIBILITIES

The functions and responsibilities of the Office of Economic Recovery and Investment, hereinafter referred to as OERI, include:

(1)
to coordinate and monitor North Carolina's use of the federal stimulus funds under the ARRA;

(2)
to help ensure that the funds will be put to use quickly and efficiently, and with the transparency and accountability that North Carolinians expect;

(3)
to provide accountability for the use of the stimulus funds;

(4)
to track all federal dollars flowing into state and local governments as well as to private businesses and non-profit organizations;

(5)
to maximize the state's use of available federal stimulus funds;

(6)
to identify the most rapid ways to move the stimulus money into the economy and remove regulatory and other impediments;

(7)
to establish open and effective lines of communication with federal and state agencies, local governments and North Carolina's Congressional delegation to assist in efforts to effectively and rapidly use the federal stimulus funds;

(8)
to develop a communications network, using a variety of tools including the Internet, to keep the public informed about the status and progress of the recovery effort, along with funding opportunities;

(9)
to report to the General Assembly and the citizens on a regular basis about the status of the use of the stimulus funds, including federal, state and other non-federal money;

(10)
to measure progress of the recovery effort by tracking the state's economic condition.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0102
HOW TO CONTACT OERI

The mailing address of OERI is:

Office of Economic Recovery and Investment

Office of the Governor

221 East Lane Street

Raleigh, North Carolina   27603

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

section .0200 – homelessness prevention and rapid re-housing program

09 NCAC 07 .0201
PURPOSE AND OBJECTIVES

The purpose of the North Carolina Homelessness Prevention and Rapid Re-Housing Program (hereinafter referred to as "HPRP") is to provide "short-term or medium-term rental assistance; housing relocation and stabilization services including housing search, mediation or outreach to property owners, credit repair, security or utility deposits, utility payments, rental assistance for a final month at a location, moving cost assistance, and case management; or other appropriate activities for homelessness prevention and rapid re-housing of persons who have become homeless.  Consistent with this purpose, HPRP funds will assist private nonprofit organizations in improving the quality and availability of short-term housing and assist with housing relocation and stabilization for the homeless in their community.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0202
DEFINITIONS

The following terms shall apply to the rules of this Chapter:

(1)
"ARRA" means the American Recovery and Reinvestment Act signed into law by the President on February 17, 2009.

(2)
"Applicant" means a private nonprofit organization or local government entity which makes an application pursuant to the provisions of this Chapter.

(3)
"HUD" means the North Carolina Department of Housing and Urban Development.

(4)
"Recipient" means a non-profit or local government that has been awarded an HPRP grant and has executed a Grant Agreement with OERI.

(5)
"State" means the state of North Carolina.

(6)
"Obligated" means the recipient has submitted requisitions for reimbursement of expenses, incurred costs, or performed similar transactions that require payment from the HPRP grant amount.

(7)
"Expended" means purchases have been made and deliveries received for goods and services to be paid with HPRP funds.

(8)
"Homeless" ‑ shall be defined as by Section 103 of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11302).

(9)
"OERI" means the North Carolina Office of Economic Recovery and Investment.

(10)
"Private nonprofit organization" means a secular or religious organization described in section 501(c) of the Internal Revenue Code of 1988 which:

(a)
is exempt from taxation under Subtitle A of the Code;

(b)
has an accounting system and a voluntary board; and

(c)
practices nondiscrimination in the provision of assistance.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0203
ELIGIBLE RECIPIENTS
(a)  Direct Awards:

(1)
Required Services: The state reserves the right to directly contract for any federally required services or activities that can not be obtained through a competitive process. Such services include, but are not be limited to, the requirement for Homeless Management Information Services (HMIS).

(2)
Cost Effective Statewide Coverage: The state reserves the right to directly contract for any eligible activities that cannot be obtained through a competitive process that would benefit the entire state and/or effectively prevent duplication among funded applicants in the competitive process.

(3)
Existing Services: The state reserves the right to directly contract with previously existing programs providing housing stability services as part of the Mental Health Initiative funded by the Mental Health Trust Fund. Existing funding for these Housing Support Teams ended in June 2009. 

(b)  Competitive Awards: The remainder of funds will be administered through a competitive process. 

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0204
ELIGIBLE APPLICANTS

(a)  Units of general local government in the state, which may include metropolitan cities and urban counties that receive grant amounts directly from HUD, but may not include public housing authorities.

(b)  Private non-profit organizations. If the non-profit is located in an entitlement area not covered by the state's Consolidated Plan, the local government for the area in which the office of the non-profit organization is physically located must certify in writing to OERI that it approves of the program.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

SECTION .0300 ‑ ELIGIBLE AND INELIGIBLE ACTIVITIES

09 NCAC 07 .0301
ELIGIBLE ACTIVITIES

This Chapter, in accordance with the ARRA, adopts by reference as eligible activities those Operations/Services activities described as such in the ARRA.  Copies of these sections of federal law are available for public distribution from OERI.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0302
INELIGIBLE ACTIVITIES

This Chapter, in accordance with the ARRA, adopts by reference as ineligible activities those Operations/Services activities described as such in the ARRA.  Copies of these sections of federal law are available for public distribution from OERI.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

SECTION .0400 ‑ GENERAL REQUIREMENTS

09 NCAC 07 .0401
APPLICATION REQUIREMENTS

(a)  Private nonprofit organizations and units of local governments are required to submit applications in a manner prescribed by OERI in order to be considered for funding.  Selection of applications for funding will be based on information contained in the application.

(b)  OERI shall designate specific dates for submission of HPRP grant applications.  Grant application submission dates will be announced by OERI a minimum of 20 days before the date applications are due.

(c)  Applications must be received by OERI in Raleigh before 5:00 p.m. on the submission date.

(d)  The applicant shall certify to OERI that it will comply with all applicable federal and state laws, regulations, rules and executive orders. Copies of these federal and state documents are available for public distribution from OERI.

(e)  Applicants must comply with the ARRA, all applicable federal and state laws, regulations, rules, executive orders and guidance, as well as all directives and guidelines issued by OERI.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0402
SIZE OF GRANTS

(a)  The maximum amount which may be applied for shall be determined by OERI in accordance with the provisions of the ARRA.

(b)  The minimum grant which may be applied for shall be determined by the OERI.

(c)  OERI reserves the right to award grants for less than the requested amount in the event that the total amount of funds requested exceeds the total amount of funds available; OERI also reserves the right to award grants exceeding the amount requested if the total amount of funds requested is less than the total amount of funds available.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0403
OPERATIONS/SERVICES/HOMELESS PREVENTION 

Applications for HPRP funds must be complete and show that:

(1)
The application was duly authorized by the local governing body, or that such authorization is imminent.

(2)
Grant funds will be expended pursuant to the rules of this Chapter.

(3)
Funds will be expended within three years of the date of the grant award.

(4)
All federal and state requirements and guidance, the provisions of the ARRA and the provisions of OERI Management Directives will be met. Furthermore, Recipients will comply with any future changes to the program or its administration.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

SECTION .0500 ‑ GRANT ADMINISTRATION

09 NCAC 07 .0501
GRANT AGREEMENT

(a)  Upon approval of the application by OERI, a written grant agreement will be executed between the recipient and OERI.  The rules in this Chapter, application guidelines, subsequent guidelines prepared by OERI, the approved application, and any subsequent amendments to the approved application shall become a part of the grant agreement.

(b)  A copy of the grant agreement in its original form along with any and all modifications thereto shall be kept on file in the office of the recipient.

(c)  HPRP Program amendments.  Recipients shall request prior OERI approval for all amendments to the grant agreement.

(d)  OERI reserves the right to disallow any proposed amendment to the grant agreement.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0502
METHOD OF ADMINISTRATION

(a)  Recipients have the responsibility of undertaking or carrying out HPRP activities.  This does not prohibit the designation of an administering agency.

(b)  OERI shall make payments of HPRP funds to recipients on a cost‑reimbursement or cost‑incurred basis.  Recipients shall request payment of HPRP funds in a manner prescribed by OERI and in accordance with the ARRA.

(c)  All payments of HPRP funds to recipients must be for costs incurred during the period of the grant.  Recipients will not receive payment for costs incurred before the execution of the Grant Agreement unless specified in the grant agreement.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0503
RECORDKEEPING
(a)  OERI, Office of State Budget and Management (OSBM), Government Accountability Office (GAO), the Inspector General, Comptroller General and any other duly authorized state or federal representatives, shall have access to any and all records or may interview any employee, staff or officers working on these contracts. These officials have the authority to examine any record and interview any employee, staff or officer of the contractor, its subcontractors or other firms working on this contract. Nothing in this section shall be interpreted to limit or restrict in any way any existing authority of OERI, OSBM, GAO, the Inspector General, Comptroller General and any other duly authorized state or federal representatives. 
(b)  Financial records, supporting documents and all other reports and records required under this Chapter, and all other audits and records pertinent to the HPRP shall be retained by the recipient for a period of at least three years from the date of the closeout of the program, except that records shall be retained until all litigations, claims, or audit findings involving the records have been resolved.

(c)  All records shall be sufficient to determine compliance with the requirements and primary objectives of the HPRP Program and all other applicable laws and regulations.  All accounting records shall be supported by source documentation.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0504
GRANT CLOSEOUTS

HPRP grants will be closed out by OERI in the following circumstances:

(1)
OERI will initiate closeout procedures after OERI determines, in consultation with the recipient, that there are no impediments to closeout and that all HPRP funds have been expended or returned to OERI.

(2)
Termination of grant for mutual convenience.  Grant assistance provided under this Chapter may be cancelled, in whole or in part, by OERI or the recipient, prior to the completion of the approved HPRP, when both parties agree that the continuation of the program no longer is feasible or would not produce beneficial results commensurate with the further expenditure of funds.  Termination of grant shall be in writing.

(3)
Termination for cause.  OERI may terminate the recipient's entire grant, or the remaining balance thereof, in accordance with Rule .0603 of this Chapter.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

SECTION .0600 ‑ COMPLIANCE AND REPORTING REQUIREMENTS

09 NCAC 07 .0601
COMPLIANCE

Recipients shall have responsibility for ensuring that HPRP funds are expended as stated in their grant agreement and in conformance with all applicable federal and state laws, regulations, directives and guidelines.  OERI may prescribe procedures for ensuring compliance with the provisions of this Rule.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0602
REPORTING

OERI shall require recipients to provide interim performance reports in a form prescribed by OERI and in compliance with the ARRA.  Recipients are responsible for compliance with all reporting deadlines.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

SECTION .0700 - REMEDIES
09 NCAC 07 .0701
REMEDIES/courses of action
When OERI determines on the basis of a review of a recipient's performance that the objectives of an HPRP program described in the grant agreement have not been met, OERI may take one or more of the following actions as OERI deems appropriate:

(1)
Issue a warning letter that further failure to comply with such requirements will result in a more serious sanction;

(2)
Require successful corrective action and any specific monitoring conditions for continuation of this or any future grant;

(3)
Direct the recipient to cease the expenditure of all grant funds, stop the incurring any costs or obligations with respect to HPRP;

(4)
Require that some or all of the grant amounts be remitted to OERI;

(5)
Reduce the level of funds the recipient would otherwise be entitled to receive; or

(6)
Bar the recipient from participation in future grant proposals. Elect not to provide future grant funds to the recipient until appropriate actions are taken to ensure compliance.

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

09 NCAC 07 .0702
oTHER REMEDIES
Nothing in this section on remedies shall limit the rights of the grantor from any other relief in law or equity. 

Authority S.L. 2009-475; P.L. 111-5; Title XII, H.R. 1-107.

