PROPOSED TEMPORARY RULES

	Note from the Codifier: The OAH website includes notices and the text of proposed temporary rules as required by G.S. 150B-21.1(a1).  Prior to the agency adopting the temporary rule, the agency must hold a public hearing no less than five days after the rule and notice have been published and must accept comments for at least 15 business days.
For questions, you may contact the Office of Administrative Hearings at 919.431.3000 or emailoah.postmaster@oah.nc.gov.



TITLE 26 – OFFICE OF ADMINISTRATIVE HEARINGS

Rulemaking Agency:  Office of Administrative Hearings

Codifier of Rules received for publication the following notice and proposed temporary rule(s) on: October 14, 2011

Rule Citations:  26 NCAC 03 .0101-.0102, .0105, .0127, .0131

Public Hearing:
Date:  November 14, 2011
Time:  9:00 a.m.
Location:  1711 New Hope Church Road, Raleigh, NC  27609

Reason:  The General Assembly enacted SL 2011-398 which gives OAH Administrative Law Judges final decision making in contested cases commenced on or after January 1, 2012 under Article 3 of G.S. 150B.  OAH is amending and repealing rules that are affected by this legislative change.

Comment Procedures:  Comments from the public shall be directed to: Gene Cella, 1711 New Hope Church Road, Raleigh, NC  27609, fax (919)431-3104, email gene.cella@oah.nc.gov.  The comment period begins October 24, 2011 and ends November 18, 2011.

CHAPTER 03 ‑ HEARINGS DIVISION

SECTION .0100 - HEARING PROCEDURES

26 NCAC 03 .0101	GENERAL
(a)  The rules in this Chapter in effect on January 1, 2012 shall apply to contested cases commenced on or after January 1, 2012. The rules in this Chapter in effect on December 31, 2011 shall apply to contested cases commenced on or before December 31, 2011.
(a)(b)  The Rules of Civil Procedure as contained in G.S. 1A-1 and the General Rules of Practice for the Superior and District Courts as authorized by G.S. 7A-34 and found in the Rules Volume of the North Carolina General Statutes shall apply in contested cases in the Office of Administrative Hearings (OAH) unless another specific statute or rule of the Office of Administrative Hearings provides otherwise.
(b)(c)  The Office of Administrative Hearings shall supply forms for use in contested cases.  These forms shall conform to the format of the Administrative Office of the Courts' Judicial Department Forms Manual.
(c)(d)  The Office of Administrative Hearings shall permit the filing of contested case documents and other pleadings by facsimile (fax) or electronic mail by an attached file either in PDF format or a document compatible with Microsoft Word 2007.  Electronic mail with attachment shall be sent by electronic transmission to:  oah.clerks@oah.nc.gov.  The faxed or electronic documents shall be deemed a "filing" within the meaning of 26 NCAC 03 .0102(a)(2) provided the original signed document, one copy and the appropriate filing fee (if a fee is required by G.S. 150B-23.2) is received by OAH within seven business days following the faxed or electronic transmission.  Other electronic transmissions, for example, electronic mail without attached file as specified in this Paragraph, shall not constitute a valid filing with the Office of Administrative Hearings.
(d)(e)  Every pleading and other documents filed with OAH shall be signed by the attorney who prepared the document, if it was prepared by an attorney, and shall contain his name, address, telephone number, and North Carolina State Bar number. An original and one copy of each document shall be filed.
(e)(f)  Except as otherwise provided by statutes or by rules adopted under G.S. 150B-38(h), the rules contained in this Chapter shall govern the conduct of contested case hearings under G.S. 150B-40 when an Administrative Law Judge has been assigned to preside in the contested case.

Authority G.S. 7A-750; 7A-751(a); 150B-23.2; 150B-40(c).

26 NCAC 03 .0102	DEFINITIONS AND CONSTRUCTION
(a)  The definitions contained in G.S. 150B‑2 are incorporated herein by reference.  In addition, the following definitions apply:
(1)	"Chief Administrative Law Judge" means the person appointed according to G.S. 7A‑752.
(2)	"File or Filing" means to place the paper or item to be filed into the care and custody of the chief hearings clerk of the Office of Administrative Hearings, and acceptance thereof by him, except that the administrative law judge may permit the papers to be filed with him in which event the administrative law judge shall note thereon the filing date.  All documents filed with the Office of Administrative Hearings, except exhibits, shall be in duplicate in letter size 8 1/2" by 11".
(3)	"Service or Serve" means personal delivery or, unless otherwise provided by law or rule, delivery by first class United States Postal Service mail or a licensed overnight express mail service, postage prepaid and addressed to the person to be served at his or her last known address.  A Certificate of Service by the person making the service shall be appended to every document requiring service under these Rules.  Service by mail or licensed overnight express mail is complete upon placing the item to be served, enclosed in a wrapper addressed to the person to be served, in an official depository of the United States Postal Service or upon delivery, postage prepaid and wrapped in a wrapper addressed to the person to be served, to an agent of the overnight express mail service.
"Service or Serve" unless otherwise provided by law or rule means:
(A)	delivery by electronic mail with an attached file either in PDF format or a document compatible with Microsoft Word 2007;
(B)	facsimile (fax);
(C)	personal delivery;
(D)	delivery by first class United States Postal Service mail; or
(E)	delivery by overnight express mail service.
A Certificate of Service by the person making the service shall be appended to every document requiring service under these Rules.  Service by mail is complete upon placing the item to be served, enclosed in a wrapper addressed to the person to be served, in an official depository of the United States Postal Service. Service by overnight express mail is complete upon placing the item to be served, enclosed in a wrapper addressed to the person to be served, in the custody of  an overnight express mail service.
(b)  Service by electronic mail or fax is deemed to occur one hour after it is sent, provided that:
(1)	documents sent after 5pm are deemed sent at 8am the following day; and
(2)	documents sent by electronic mail that are not in a format in which the content is readily accessible to the recipient are not deemed served until actually received in a form in which the content is readily accessible to the receiving party.
Service by electronic mail or fax is treated the same as service by mail for the purpose of adding three days to the prescribed period to respond under N.C.R. Civ.P.6(e).
(b)(c)  The rules of statutory construction contained in Chapter 12 of the General Statutes shall be applied in the construction of these Rules.

Authority G.S. 7A‑752; 150B‑23.

26 NCAC 03 .0105	DUTIES OF THE ADMINISTRATIVE LAW JUDGE
In conjunction with the powers of administrative law judges prescribed by G.S. 150B-33 and G.S. 150B-36, G.S. 150B-34, the administrative law judge shall perform the following duties, consistent with law:
(1)	Hear and rule on motions;
(2)	Grant or deny continuances;
(3)	Issue orders regarding prehearing matters, including directing the appearance of the parties at a prehearing conference;
(4)	Examine witnesses when deemed necessary to make a complete record and to aid in the full development of material facts in the case;
(5)	Make preliminary, interlocutory, or other orders as deemed appropriate;
(6)	Grant dismissal when the case or any part thereof has become moot or for other reasons;
(7)	Order the State of North Carolina, when it is the losing party as determined by the presiding Administrative Law Judge, to reimburse the filing fee to the petitioner; and
(8)	Apply sanctions in accordance with Rule .0114 of this Section.

Authority G.S. 7A-751(a); 8C-1, Rule 614; 150B-23.2; 150B-33; 150B-34.

26 NCAC 03 .0127	ADMINISTRATIVE LAW JUDGE'S DECISION
(a)  An administrative law judge shall issue a final decision or order in a contested case within 45 days after the later of the date the administrative law judge receives any proposed findings of fact and written arguments submitted by the parties and the date the contested case hearing ends.  The administrative law judge shall serve a copy of the decision on each party by electronic mail. When an administrative law judge issues a decision, the Office of Administrative Hearings shall promptly serve a copy of the official record on the agency making the final decision by hand delivery or certified mail.
(b)  An administrative law judge's final decision shall be based exclusively on:
(1)	competent evidence and arguments presented during the hearing and made a part of the official record;
(2)	stipulations of fact;
(3)	matters officially noticed;
(4)	any proposed findings of fact and written arguments submitted by the parties under Paragraph (g) of Rule .0119 of this Section; and
(5)	other items in the official record that are not excluded by G.S. 150B‑29(b).
(c)  An administrative law judge's final decision shall fully dispose of all issues required to resolve the case and shall contain:
(1)	a caption;
(2)	the appearances of the parties;
(3)	a statement of the issues;
(4)	references to specific statutes or rules at issue;
(5)	findings of fact;
(6)	conclusions of law based on the findings of fact and applicable constitutional principles, statutes, rules, or federal regulations;
(7)	in the discretion of the administrative law judge, a memorandum giving reasons for his findings of fact and conclusions of law; and
(8)	a statement identifying the agency that will make the final decision; and
(9)(8)	a statement that each party has the right to file exceptions to the administrative law judge's decision with the agency making the final decision and has the right to present written arguments on the decision to the agency making the final decision. an appeal of the administrative law judge's final decision by filing a Petition for Judicial Review in the Superior Court of Wake County or in the Superior Court of the county in which the party resides.
(d)  The chief administrative law judge may extend the 45‑day time limit for issuing a decision.  An administrative law judge who needs an extension must submit a request for extension to the chief administrative law judge before the 45‑day period has expired.

Authority G.S. 7A-751(a); 150B‑34; 150B-47.

26 NCAC 03 .0131	FINAL DECISIONS IN CONTESTED CASES
A copy of a final decision issued by an administrative law judge shall be served on each party in accordance with G.S. 150B‑36.

Authority G.S. 150B‑36.

