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EXHIBITS

Admitted for Petitioner:


Exhibits one (1) through twenty-one (21);



Exhibits twenty-three (23) through twenty-eight (28);



Exhibits thirty-one (31) through thirty-eight (38);

Exhibit thirty-nine (39) with the exclusion of handwritten notes except for the following notations: “49175", “13.08%” and “director Ba.”;



Exhibits forty (40) through fifty-three.two (53.2);



Exhibit fifty-three.three (53.3) with the exclusion of handwritten notes;

Exhibits fifty-five (55) through fifty-six (56) (with the exclusion of Ex 56.1, which was not admitted);



Exhibits fifty-seven (57) through sixty-two (62);



Exhibits sixty-nine (69) through eighty-one (81);



Exhibits eighty-three (83) through ninety-five (95). 


Admitted for Respondent:


Exhibits one (1) through ten (10);



Exhibit twelve (12);



Exhibt thirteen (13) (with exclusion of handwritten notes on the document);



Exhibits fourteen (14) through nineteen (19);



Exhibit twenty-one (21);



Exhibit twenty-one.one (21.1);



Exhibit twenty-four (24) through twenty-six (26);

Exhibit twenty-six.one (26.1) (mistakenly misnumbered as Respondent’s Exhibit 26, but discussed off the record and re-numbered 26.1);



Exhibit twenty-seven (27).


WITNESSES


Called by Petitioner:


1.
Petitioner Ann Trochum



2.
David Norris



3.
Rhonda Sutton



4.
William Davis



5.
Perce Guthrie



6.
Robert Guy


Called by Respondent:



1.
Chief Thomas Younce



2.
Assistant Director, Lt. Col. John Dailey



3.
Lt. Richard Potts



4.
Galen Jones



5.
Alison Henderson

ISSUES


Has Respondent engaged in unlawful State employment practices constituting discriminatory gender based disparate treatment and retaliation for opposition to the disparate treatment?  


Did Respondent’s alleged act of retaliation, i.e., a transfer, result in a wrongful discharge where the termination was constructive in violation of North Carolina law and public policy?  
BASED UPON careful consideration of the sworn testimony of the witnesses presented at the hearings, the documents and exhibits received and admitted into evidence, and the entire record in this proceeding, the Undersigned makes the following findings of fact.  In making the findings of fact, the Undersigned has weighed all the evidence and has assessed the credibility of the witnesses by taking into account the appropriate factors for judging credibility, including but not limited to the demeanor of the witness, any interests, bias, or prejudice the witness may have, the opportunity of the witness to see, hear, know or remember the facts or occurrences about which the witness testified, whether the testimony of the witness is reasonable, and whether the testimony is consistent with all other believable evidence in the case.  

FINDINGS OF FACT


1.
Petitioner Ann Trochum is a former employee of Respondent NCSU Campus Police Department.  She had been employed by the State of North Carolina for approximately 28 years at the time of this action.  She was employed by the State Bureau of Investigation (SBI), by Respondent NCSU Campus Police, and is currently employed by the North Carolina State Capital Police.  Ms. Trochum was employed by the NCSU Campus Police Department (Department) from March 30, 2000 to March 30, 2004.  At the time she resigned her employment with the Department, Ms. Trochum was earning a base salary of $41,100 with a shift premium of 10%.  Ms. Trochum began working with the State Capital Police on April 1, 2004.  


2.
Petitioner became a sworn law enforcement officer in December of 1999.  She was hired by Respondent as a Patrol Officer on March 30, 2000.  Prior to becoming a sworn law enforcement officer, Ms. Trochum worked for the State Bureau of Investigations for 24 years.  At the SBI, Ms. Trochum was not a sworn officer.  During her employment with the SBI, Ms. Trochum became a supervisor of a seven-person clerical unit.  Ms. Trochum did not supervise sworn officers.


3.
Ms. Trochum began her career as a sworn officer with the Garner Police Department, but left that position before completing her training.  Ms. Trochum began working at the NCSU Police Department in March 2000.  In May of 2001, Petitioner was promoted to the rank of Sergeant by an external Assessment Center.  Upon her promotion, Petitioner became the only female Sergeant out of nine Sergeants in the Campus Police Department.  She remained the only female Sergeant at the time of her separation from employment in 2004.  

4.
Thomas Younce is the Chief of the NCSU Campus Police Department, a position he has held for approximately five years.  North Carolina State University is a constituent university of the University of North Carolina and a state agency. N.C. Const., Art. IX, § 8; N.C.G.S. § 114-6.


5.
After obtaining an undergraduate degree from Auburn University, where he was an ROTC officer, Chief Younce began his career in law enforcement as a military police officer in the United States Air Force.  As a military police officer stationed in Washington D.C., Chief Younce was one of two officers in charge of Presidential security details.  Chief Younce was a sworn agent with the North Carolina State Bureau of Investigations, the Chief of Police for Fuquay-Varina, and the Chief of Police for Wilson.  After retiring as Wilson’s Chief of Police, Chief Younce took a position as a consultant with the United States Department of Justice in Haiti.  Chief Younce was next hired by East Carolina University, where he served as the Chief of the ECU Campus Police Department.  


6.
Chief Younce has held positions in several civic and professional organizations.  Chief Younce is the past President of two chapters of the International Rotary Club, the Fuquay-Varina and Wilson chapters.  As the President of the Wilson Rotary Club, Chief Younce was the first President to broaden that organization’s membership to include women and African-Americans.  He is also a Paul Hearst fellow, a former member of the Governor’s Crime Commission, and a member of the International Association of Chiefs of Police.  Chief Younce is the incoming Chair of the North Carolina Police Chief’s Association.


7. 
As the Chief of the NCSU Police Department, Chief Younce’s responsibilities include:  “management of the budget; all hiring, promotion, and dismissal; development of policies and procedures; approving those policies and procedures; assignment of personnel within the department to different shifts; planning for the events on campus; planning for the direction of the department; assisting the officers, or having the officers assist me in developing goals that we'd like to accomplish during the year.”  


8.
John Dailey is the Deputy Director of the NCSU Campus Police Department.  In addition to Deputy Director, John Dailey is also referred to as Assistant Chief Dailey, Assistant Director Dailey, A.D. Dailey and Lt. Colonel Dailey.  Assistant Chief Dailey was hired at NCSU in May of 2001.  Prior to coming to NCSU, Assistant Chief Dailey was employed by the Duke University Campus Police Department from August 1993 until May 2001.  Assistant Chief Dailey was an officer in the United States Army for six years prior to becoming employed at Duke University, and before that was a ROTC officer in college.


9.
Chief Younce and Assistant Chief Dailey were both hired after Petitioner was already employed.  Upon observing Petitioner’s job performance, both Chief Younce and Assistant Chief Dailey formed a favorable impression of her.  

10.
After her promotion to Sergeant, pursuant to Chief Younce’s request to new sergeants to submit their assignment preferences, Ms. Trochum notified the Department that she would like to be assigned either to the position of Career Development Officer or to the Investigation Unit.  Sergeants could be assigned to Patrol, or to “specialty” positions in the Campus Police Department.  There were four specialty areas: Investigations, Special Events, Career Development, and Crime Prevention/Media Relations.  Chief Younce’s regular practice was to ask for his employees’ input before changing their assignments, and he would normally take into account each person’s preferences in determining assignments.  

11.
Chief Younce informed the Sergeants that there was an opening in Career Development, and Petitioner sent him an e-mail expressing her interest in the Career Development position.  She outlined her qualifications for the position, including her prior experience assisting the Career Development Officer with recruiting female officers.  Subsequently, an opening became available in Investigations, and Petitioner requested that she be considered for the Investigations assignment as her first choice.  Chief Younce assigned Petitioner to the Investigations Division as a Detective-Sergeant.  He felt that it was important to have a woman in Investigations, to handle sexual assault investigations.  

12.
The Department assigned Ms. Trochum to the Investigations Unit and she remained in that assignment until February 2004.  All of her annual performance evaluations were positive.  Her performance ratings were “good,” “very good,” or “outstanding” in all categories, with overall ratings of “good” and “very good.”  

13.
Petitioner received numerous commendations and letters of appreciation for her service.  (Petitioner’s Ex. 9, 10, 11, 12, 13, 14, 15, 16, 17, 21.)  In August of 2000, Petitioner was commended for “excellent performance” and was nominated for “employee of the month.”  (Petitioner’s Ex. 9, 10.)  She was commended for her investigative work several times in 2003.  (Petitioner’s Ex. 13, 14, 15.)  

14.
In August of 2003, Chief Younce recommended Petitioner for service on the Council on the Status of Women, noting that “She is an outstanding member of our department.”  (Petitioner’s Ex. 16.)  Chief Younce again expressed his approval of Petitioner’s work in September of 2003. (Petitioner’s Ex. 17.)  He gave Petitioner a Certificate of Commendation for outstanding service in December of 2003.  (Petitioner’s Ex. 21).  

15.
In 2003, the NCSU Police Department participated as a pilot program in developing a new pay scale system known as “Career Banding.  The career banding project provided a mechanism for awarding pay increases to Department employees by establishing set criteria for career advancement.  (Respondent’s Ex. 2, NCSU General Order 100-8, Career Development Program)  Prior to Career Banding, there had been four job classifications within the police department: Police Officer I, II, III, and IV.  Officers who did not hold any rank were classified as “Police Officer I,” Sergeants were “Police Officer II,” Lieutenants were “Police Officer III,” and Captains were “Police Officer IV.”  Under the old classification and compensation system, there were a limited number of positions within each higher ranking classification and in order for an officer to advance, one of the positions would have to be vacated by an officer retiring or dying.  In comparison, with career banding, there are requirements and guidelines for each position that provide officers a detailed advancement framework and vacancies are not required in order to advance.  (Respondent’s Ex. 2, Career Development Program)


16.
The Career Banding Plan established three “bands” for police department employees: the “Police Officer Band,” the “Supervisor Band,” and the “Director Band.”  (Petitioner’s Ex. 24, 31.)  Each band was divided into three levels: the “Contributing Level,” the “Journey Level,” and the “Advanced Level.”

17.
Under Career Banding, the officers who did not hold any rank were placed in the “Police Officer Band.”  (Petitioner’s Ex. 38)  Sergeants, Lieutenants, and Captains were assigned to the Supervisor Band.  (Petitioner’s Ex. 24).

18.
Sergeants were placed at the contributing level; Lieutenants at the journey level; and Captains were at the advanced level.  The term “Sergeant” became the working title for the contributing level of the Supervisor band.  All of the Sergeants were slotted in the “Supervisor Band” at the contributing level based on their rank.  

19.
Chief Younce created a committee comprised of officers from every rank to assist in the development of the career banding program.  Chief Younce asked for volunteers and Ms. Trochum volunteered and was chosen to be on the Career Banding Committee.  This committee developed the competencies for each position within the department.  (Petitioner’s Ex. 26.)  “Competencies” are defined by the Career Banding Plan as the “knowledge, skills, and work behaviors that contribute to success in the job and to the organization’s mission and goals.”  (Petitioner’s Ex. 24, 25.)  Once the competencies were written, the Career Banding Committee determined which level of the “Police Officer Band” each officer would be assigned to, i.e., “Contributing,” “Journey,” or “Advanced.”  

20.
The Department’s career banding program had to be developed in accordance with requirements and guidelines set down by the Office of State Personnel and the NCSU Human Resources Department.  (Respondent’s Ex. 2)  Representatives from NCSU’s Human Resources Department were also members of the Career Banding Committee.  On the career banding project, Assistant Chief John Dailey was the main liaison between the Department, NCSU Human Resources and the Career Banding Committee.  


21.
Under the career banding project, different competencies, i.e., knowledge, job skills, responsibilities, and tasks associated with job performance, are aligned with each classification level within each band.  (Respondent’s Ex 3, Competencies for Positions at NC State University Campus Police Department)  The Career Banding Committee identified and drafted the competencies.  


22.
Not all of the police officers had actually performed every competency for their position.  For example, brand new officers who were straight out of Basic Law Enforcement Training had not yet performed all the competencies for their positions.  Chief Younce testified that day-shift officers did not have the opportunity to arrest drunk drivers, which was a required competency, because drunk driving most often occurs at night.  However, no police officer was slotted below the “contributing” level of the Police Officer band.  The committee relied instead upon training records and job performance to determine whether each officer had the ability to perform the required competencies.  

23.
A market rate of pay was established by Human Resources for each level of each band.  (Petitioner’s Ex. 31)  The market rate for the contributing level of the Police Officer band was set at $31,950.  All of the officers in the Police Officer Band received a pay raise to at least $31,950.  (Petitioner’s Ex. 40.)  Chief Younce wanted every officer, even the brand new ones, to receive the contributing rate of pay, regardless of whether they had actually demonstrated the required competencies.  The NCSU Law Enforcement Career Banding Plan dictated that the Department must follow the guidelines and apply the following pay factors when making compensation decisions under the career banding program:  

“Campus police would apply pay factors as listed below.  To ensure available funds are distributed fairly and equitably, salaries will be determined in compliance with State Personnel Career Banding Salary Administration Policy.  Pay factor evaluation will occur with each action as defined in the policy.  New hire, promotion, reassignment, demotion, gra[de] band transfer.  


Pay factors:

●Marketing dynamics/Journey market rate guidelines/Market reference rate guidelines.



●Availability of funding.  



●Competencies. 



●Interim and annual reviews.  

●Minimum qualifications for the classification.



●Related education and experience.

●Duties and responsibilities.



●Training, certification, and licenses.  



●Internal pay alignment (equity).  



●Current salary and total compensation.”

(Respondent’s Exhibit 1)


24.
Every officer in the department was required to fill out and submit a career banding development plan which provided information regarding the officers’ training, education and other relevant experience.  To evaluate and make recommendations regarding the slotting of the police officers in the police officer band, the Career Banding Committee reviewed the officers’ career banding development plans.  In making the decisions regarding market adjustment pay raises, Chief Younce relied upon and applied the market ranges established by OSP and NCSU Human Resources and is set forth in Respondent’s Exhibit 10.  


25.
Lieutenant Richard Potts was on the Career Banding Committee with Petitioner.  At the beginning of the Career Banding project, Potts was a police officer.  He was promoted in 2003 to Lieutenant, and became Petitioner’s supervisor in Investigations.  When it came to deciding which officers would be slotted above the contributing level, Lt. Potts was very vocal in sharing his personal feelings about particular officers.  Lt. Potts had been an officer himself and had not at that time supervised any of the officers on patrol.  As a result of Lt. Potts’s opinions, at least one officer was slotted below the level that Petitioner thought was appropriate.  Lt. Potts told Petitioner on several occasions during the Career Banding process that she would be demoted.  

26.
Chief Younce testified that he wanted supervisors to be able to provide counseling in the future and to take command of supervising a unit of anywhere from six to eight to ten officers.  In order to accomplish the Department’s goal of having sergeants classified and functioning as supervisors, the Office of State Personnel (OSP) required that the Department write specific competencies that a police supervisor had to demonstrate.  Those supervisor competencies had to be submitted to OSP before the Department received approval to put sergeants into the supervisory band.  


27.
The Career Banding Committee did not review or make any recommendations regarding the classification of officers in the Police Supervisor Band, i.e., Sergeants and higher ranking officers.  Assistant Chief Dailey had been instructed by Chief Younce that nobody was to lose rank as a result of Career Banding.  The Department made the decision that, as a result of career banding, no officer would lose existing rank or be demoted, even if an officer lacked some of the competencies associated with his or her classification.  The committee did not have any involvement in that decision.  The career banding program was implemented so that all sergeants were placed in the contributing level of the supervisory band, all existing lieutenants were placed in the journey level of the supervisory band and captains were in the advanced level of the supervisory band. 


28.
The market rate for the contributing level of the Supervisor band (Sergeant) was set at $41,100 per year.  (Petitioner’s Ex. 31)  Any officer classified within the supervisory band had to be paid at least the minimum for that band which was $32,100.  


29.
On August 6, 2003, Assistant Chief Dailey made recommendations to Chief Younce regarding the amount of pay each Sergeant should receive.  (Petitioner’s Ex. 94)  Assistant Chief Dailey recommended that every Sergeant, with the exception of Petitioner, receive a pay raise to $41,100.  (Petitioner’s Ex. 31)  Assistant Chief Dailey recommended that Petitioner’s salary be $36,990.  Dailey determined the amount of Petitioner’s pay by subtracting 10% from the pay he gave to the other Sergeants.  No other officer in the department was singled out for less pay than the market rate of the contributing level for their band.  

30.
Prior to Career Banding, Petitioner’s salary had been $34,879.  (Petitioner’s Ex. 37)  Two other Sergeants, Sgt. Peebles and Sgt. Dudley, had earned less money than Petitioner.  (Petitioner’s Ex. 37.)  Both Sgt. Peebles and Sgt. Dudley received raises to $41,100.  (Petitioner’s Ex. 40.)  All of the male Sergeants received salary increases ranging from 8% to 18.4%, while Petitioner’s raise was 6.1%.  

31.
On September 9, 2003, the Campus Police Department issued a General Order restructuring the Investigations division.  (Petitioner’s Ex. 30.1)  The Commission on Accreditation for Law Enforcement Agencies requires that criminal investigation divisions be organized in such a way as to allow patrol officers to be transferred into the investigation division “without regard for rank and/or titles.”  Respondent’s Ex 21, Standard 42.2.5, Commentary.  The General Order stated that Investigations would consist of one Lieutenant (David 1), one Sergeant (David 2), two Senior or Master Officers (David 3 and 4), one Patrol Officer in Training (David 5), and any other officers who may be temporarily assigned.  (Petitioner’s Ex. 30.1.)  Although the General Order had an effective date of September 9, 2003, the Department did not actually change the existing staffing of the criminal investigation unit on that date.  Staffing changes were not put into place until January 2004. 


32.
Petitioner was one of two Sergeants in Investigations at that time.  Sgt. Ed Farmer was “David 2”, and Petitioner was “David 3.”  It appeared to Petitioner that Sgt. Farmer was being assigned as the “Sergeant” in Investigations, while Petitioner was being demoted to an “Officer.”  Petitioner had not yet been informed of her new pay.  (Petitioner’s Ex. 34.)

33.
On September 17, 2003, Respondent printed spreadsheets reflecting the new salaries under Career Banding.  (Petitioner’s Ex. 39-40.)  These documents showed that Petitioner’s new salary would be $36,990, while all of the male Sergeants would receive $41,100.  (Petitioner’s Ex. 39-40)  Petitioner’s classification was changed from the “Police Supervisor band” to the “Police Officer band” on the spreadsheet.  (Petitioner’s Ex. 40)  Chief Younce testified that this change was made because the computer payroll software system would not allow the salary of $36,990 to be entered for someone in the Supervisor band.  Major Allen also had incorrect information listed on the PeopleSoft and payroll documents.  The inaccuracy regarding Petitioner and her misclassification in the payroll software was corrected.

34.
Between October 16 and November 4, 2003, all of the Sergeants except Petitioner received letters informing them that their salary was raised to $41,100.  (Petitioner’s Ex. 31)  Petitioner was told on November 4, 2003, by letter dated October 16, 2003, that her salary would be $36,990.  (Petitioner’s Ex. 34)  All market adjustment pay raises, regardless of when an officer was notified of his or her raise, were made retroactive to July 1, 2003.  Chief Younce delivered this letter to Petitioner personally.  Petitioner told Chief Younce that $36,990 was not even Sergeant’s pay.  Chief Younce responded that Petitioner should feel free to tell him if she had some competencies that he had overlooked.  Chief Younce did not tell Petitioner at that time that she lacked any competency to be a Sergeant.  He did not tell Petitioner that she needed to develop any additional competencies.

35.
On November 4, 2003, Petitioner called NCSU Human Resources and left a voice mail message for Deborah Wright.  Petitioner explained in her message that she had received her pay letter, and that she had not received Sergeant’s pay.  Petitioner had asked Chief Younce if he minded her contacting Wright and he said that she should do that.  


36.
On November 5, 2003, Kathy Lambert, the Assistant Director for Compensation in Human Resources, sent an e-mail to Assistant Chief Dailey asking for an explanation as to why Petitioner was paid below the minimum for her band.  (Petitioner’s Ex. 57)  This was the first notice that Dailey had received indicating that Petitioner was dissatisfied with her pay.  Dailey responded that Petitioner did not have the competency as demonstrated by having an intermediate law enforcement certificate as all the other Sergeants did.  (Petitioner’s Ex. 57)  He did not say anything about Petitioner’s ability to function as a supervisor.  

37.
In fact, not all of the other Sergeants had Intermediate Law Enforcement Certificates.  Sgt. Ed Farmer and Sgt. Jeff Sutton did not have Intermediate Law Enforcement Certificates on November 5, 2003.  

38.
An Intermediate Law Enforcement Certificate is issued by the North Carolina Department of Justice Education and Training Standards Division.  Qualification for the Intermediate Certificate is based on a combination of educational credits, law enforcement training hours, and years of service.  Applicants are credited with one point for each semester hour of college and one point for completing twenty hours of law enforcement training.  (Petitioner’s Ex. 42)  An officer with a college degree does not need as many training points to obtain the certificate compared to an officer without a degree.  

39.
Because Petitioner did not have a college degree, she was required to have 48 points and four years of service to get an Intermediate Certificate.  Petitioner, Chief Younce, and Assistant Chief Dailey believed that Petitioner would have four years of service in December of 2003.  Petitioner also believed that she had completed sufficient training hours, combined with her college credits, to earn 48 points.  However, Chief Younce, Assistant Chief Dailey, and Lt. Potts testified that they did not believe that Petitioner’s training would qualify her for an Intermediate Law Enforcement Certificate.  

40.
Assistant Chief Dailey testified that he added up Petitioner’s training hours and educational points prior to making his pay recommendations, and concluded that she had 25 or 26 out of the 48 points required for an Intermediate Certificate.  He testified that he had prepared a worksheet on the training hours for the Sergeants who did not yet have Intermediate Certificates, but he had thrown it away.  Dailey testified that he relied on reports submitted by each Sergeant to determine the number of training hours and education credits they had completed.  Petitioner had reported completing a total of 27 credit hours of college.  (Respondent’s Ex. 7)  One hour of college credit is equivalent to one point, regardless of whether the type of course.  

41.
When Assistant Chief Dailey added up Petitioner’s points, he excluded six credit hours that Petitioner had completed at the Raleigh School of Data Processing.  In addition to the Raleigh School of Data Processing, Petitioner reported eighteen credit hours at Wake Tech, and three credit hours at Wesleyan College.  (Respondent’s Ex. 7.)  Without counting the Raleigh School of Data Processing credits, Petitioner had 21 points toward her Intermediate Certificate, based on her educational credits.   

42.
In addition to her educational credits, Petitioner reported numerous law enforcement training classes and supervisory classes she had taken through State Personnel.  (Respondent’s Ex. 7.)  Petitioner had been a supervisor at the SBI for nine years.  Assistant Chief Dailey gave detailed testimony about which of Petitioner’s training classes he believed he would have counted in determining whether she would qualify for an Intermediate Certificate.  Counting the classes that Dailey testified that he would have counted, Petitioner had completed 386 hours of training.  The training counted on the stand included the police law institute, the field sobriety test training, the criminal investigations and the crime prevention trainings.  State Personnel Office management training was not counted.  Daily did not count Petitioner’s supervisory training toward getting her Intermediate Certificate because it was taken before she became a police officer.  Based on the Training Standards Commission’s formula (twenty training hours equals one point), Petitioner had earned 19.3 points for her training hours that he did count.  Adding Petitioner’s 19.3 training points to her 21 credit hours of college, yields a total of 40.3 points.  This is inconsistent with Dailey’s testimony that he believed Petitioner had only 25 or 26 points toward her Intermediate Certificate.  Given that he did not have his work sheet; Dailey had no explanation for the inconsistency.  

43.
Assistant Chief Dailey testified that he believed that the other Sergeants had met the requirements to qualify for an Intermediate Certificate.  Because Sgt. Farmer had an associate’s degree, he needed only 16 training points to earn the Intermediate Certificate.  Based on Dailey’s calculations, Sgt. Farmer had 21.22 points for his training hours.  

44.
Lt. Richard Potts testified.  He started at NCSU Campus Police in July 2001.  In May 2003 he was promoted to lieutenant and became chief of the detective bureau.  He was Petitioner’s supervisor.  Lieutenant Potts stated that he believed that Petitioner did not have the training necessary to get an Intermediate Law Enforcement Certificate.  

45.
On one occasion, Lt. Potts came into Petitioner’s office and began arguing with her about her credits for the Intermediate Law Enforcement Certificate and whether she would qualify for the Certificate.  Lt. Potts told Petitioner, “You’re nothing but a goddamn secretary.  You need to start packing your stuff because you’re getting out of here. . . . You’re going to Patrol.”  (T. pp. 538, 540, 2094-95)  Officer William Davis heard Lt. Potts make this statement.  Lt. Potts sounded angry when he said this.  Prior to the hearing in this case, Petitioner had never told Officer Davis that Lt. Potts had referred to her as a “goddamn secretary.”  Petitioner was not aware that Officer Davis had heard Lt. Potts make the statement until the day before the hearing in this matter.  

46.
Lt. Potts made other comments relating to the issues in this case which Petitioner recorded in her personal calendar.  (Petitioner’s Ex. 23.)  On June 10, 2003, he told her that she was going to be demoted from Sergeant.  On September 3, 2003, he told her that she was the joke of the department.  On September 9, 2003, he told her again that she was going to be demoted.  On one occasion, Petitioner and Lt. Potts had a disagreement about the way that a rape investigation should be handled.  Petitioner became upset about Potts’s instructions.  Lt. Potts said, “What’s the matter, little girl? Are you going to cry?”  Then Lt. Potts punched a file cabinet as he was leaving the Petitioner’s office.  

47.
Having heard the week before other sergeants and lieutenants discussing their letters and salaries, on November 4, 2003, Petitioner went to Lt. Potts and told him that everyone had gotten letters about their (career banding) money except her.  Lt. Potts stated he would check on it and in a short time later came to her office and said that Chief Younce was going to give her, her letter that day.


48.
On Thursday, November 6, 2003, Petitioner e-mailed Ms. Wright, asking for a response to her complaint made by phone message on or about November 4. 2003.  Ms. Wright did not respond to Petitioner’s e-mail.  Petitioner was concerned about time frames for filing a complaint.  Petitioner called Ms. Wright, and was told that Ms. Wright would return Petitioner’s call.  Ms. Wright did not return Petitioner’s call.  

49.
On or around Tuesday, November 11, 2003, Petitioner went to Ms. Wright’s office in person, and asked to see Ms. Wright.  Petitioner was told that Ms. Wright was not in.  Petitioner spoke with Ms. Wright’s assistant, Daphine McMichael.  In Petitioner’s presence, Ms. McMichael called Ms. Wright and informed her that Sergeant Trochum wanted to speak with her.  Ms. McMichael told Petitioner that Ms. Wright would not be able to see her, but would get back in touch with Petitioner. 

50.
After leaving Human Resources, Petitioner went to Lt. Potts and told him that she was not getting a response from Human Resources regarding her concerns.  Lt. Potts told Petitioner to talk to Chief Younce.  Lt. Potts informed her that he had nothing to do with her pay decision and could not provide her any information.  Petitioner e-mailed Chief Younce to request a meeting with him.  She met with him later that day, November 11, 2003.  Chief Younce told Petitioner that the two reasons she did not receive Sergeant’s pay were that she did not have an Intermediate Law Enforcement Certificate, and that she was not supervising anyone.  When Petitioner asked the Chief about her supervision at the SBI, he replied that she had to be currently supervising someone in the department.  Chief Younce advised Ms. Trochum that the Department would be willing to re-consider her salary adjustment and invited Ms. Trochum to “feel free” to submit additional documentation that demonstrated any competencies that she believed the Department may have overlooked.  Petitioner told the Chief that she was 18 months from retirement.  Chief Younce asked her if she would be willing to go on patrol to get the money.  Petitioner stated she was not sure she wanted to go back to patrol.


51.
Two other Sergeants, Sgt. Ed Farmer and Sgt. Jeff Sutton, did not have Intermediate Law Enforcement Certificates at that time, and three other Sergeants, Sgt. Ed Farmer, Sgt. Jon Barnwell, and Sgt. William Peebles, were not supervising anyone at that time.  Sergeant Farmer was a Detective in Investigations, the same as Petitioner.  Sergeant Barnwell was in Crime Prevention/Media Relations.  Sergeant Peebles was in Career Development.  Sgt Peebles had worked for Chief Younce as a patrol shift supervisor when both officers were employed by East Carolina University.  Additionally, there was one lieutenant, Lt. Pulley, who did not supervise anyone.  Lt. Pulley was the Special Events Coordinator.  

52.
On November 12, 2003, Assistant Chief Dailey filled out a “Career Banding Salary Decision/Adjustment Documentation” form stating that Petitioner’s new salary was $36,990.  (Petitioner’s Ex. 58.)  He stated that the justification for the adjustment was that Petitioner “has not demonstrated competency of police skills through receipt of an Intermediate Law Enforcement Certification as required by plan.”  (Petitioner’s Ex. 58)  Although the final decision about Petitioner’s pay was made prior to October 16, 2003, Assistant Chief Dailey did not fill out the required pay documentation form until November 12, after he was contacted by Human Resources about Petitioner’s pay.  Dailey did not indicate that there was any issue with Petitioner’s ability to function as a supervisor and said nothing about her lacking competencies to work as a Patrol Sergeant.  

53.
Petitioner continued to e-mail Human Resources, asking Ms. McMichael whether she had any information about her complaint.  On Monday, November 17, 2003, Petitioner spoke with Deborah Wright.  Ms. Wright told Petitioner that she would get back in touch with her.  Kathy Lambert was continuing to exchange phone calls and e-mails with Assistant Chief Dailey.  (Petitioner’s Ex. 59.)  On November 20, 2003, Dailey left a message for Ms. Lambert indicating that he was pretty sure that Sergeant Farmer had completed all of the necessary classes to receive his certification but was going to check on it.  (Petitioner’s Ex. 59;

54.
The Career Banding Plan states that pay adjustments may be disputed for the following reasons: (1) the amount of salary adjustment is different from expected based on application of the pay factors, (2) no salary adjustment has been granted when application of pay factors would support an adjustment, or (3) assignment within band is different than expected.  (Petitioner’s Ex. 24)  The Career Banding Plan does not state that an employee may grieve his or her salary on the basis of gender discrimination.  Petitioner had received a “Performance Pay Dispute” form with her Career Banding materials and had been instructed that the form should be used for disputing pay issues related to Career Banding.  

55.
There is a fifteen-day deadline for filing a Performance Pay Dispute.  (Petitioner’s Ex 36)  According to Petitioner’s calculation, her deadline for filing was Friday, November 21, 2003.  Petitioner told Ms. McMichael that she was concerned about missing her deadline, and Ms. McMichael recommended that Petitioner contact Allison Henderson, an Employee Relations Specialist in Human Resources, responsible for handling grievances.  

56.
Petitioner called Ms. Henderson and told Ms. Henderson that she was not satisfied with the explanation that Chief Younce had given her about her pay.  She told Ms. Henderson that she was not sure the Performance Pay Dispute form was the correct form to use, as the issue was with pay, not performance.  Ms. Henderson told Petitioner that the Performance Pay Dispute form was the correct form to use for a Career Banding pay issue.  Ms. Henderson also set up an appointment to meet with Petitioner on Monday, November 24, 2003.  Petitioner filed a Performance Pay Dispute on Friday, November 21, 2003.  

57.
The Performance Pay Dispute form does not contain any questions about discrimination or any boxes to check that indicate that the pay dispute is based on discrimination.  Petitioner indicated on her Performance Pay Dispute form that her reason for the dispute was that she was “Not given starting pay for Sergeant in new career banding project as other 8 positions in the department.”  (Petitioner’s Ex. 36.)

58.
On Monday, November 24, 2003, Petitioner met with Ms. Henderson and Galen Jones, Assistant Director of Employee Relations, in Human Resources.  Ms. Jones is responsible for managing the university’s unlawful workplace grievance process, including complaints related to discrimination.  Petitioner told Ms. Jones and Ms. Henderson that she had received less pay than all the other Sergeants, and she listed the names of the other Sergeants.  Ms. Jones testified that it was “pretty easy to see, once she listed them out, you know, names such as Jeff and William and, you know, they were all men, other than her.”  (T. p. 1847.)  Petitioner told Ms. Jones and Ms. Henderson that the police department was looking after the guys, and they’re not looking after her.  Petitioner testified that she told them, “[t]he only difference in the other eight sergeants and myself is I wear a skirt.”  (T. pp. 411, 2127.).  Ms. Jones testified that when she pressed Petitioner about what she was saying, she did not bring the words “gender discrimination” forward.  Petitioner testified to the contrary.  She stated that Ms. Jones asked Petitioner, “What are you saying, Ann?  Are you saying that it’s discrimination?”  And Petitioner responded, “Yes, I am.”  (T. pp. 411, 2128)  

59.
Ms. Jones was concerned, based on Petitioner’s complaint, that gender discrimination might be an issue.  She testified that the main reason she was investigating was to determine whether there were gender issues involved.  

60.
Petitioner told Ms. Henderson and Ms. Jones that she was concerned that the Performance Pay Dispute form was not the correct form to use.  Ms. Jones told Petitioner that she would let Petitioner know if she needed to fill out another form, but that Petitioner had started the process by filing her Performance Pay Dispute on time.  Ms. Jones and Ms. Henderson asked Petitioner if they could talk to the Police Department and try to work out the problem.  Petitioner gave them permission to do so.  

61.
On November 25, 2003, Assistant Chief Dailey revised his explanation for Petitioner’s pay adjustment, saying that the Career Banding Committee had “considered whether an officer had the certification or was eligible to receive the certification when making their assessments.”  (Petitioner’s Ex. 60)  Dailey stated that Petitioner could “bring her case back to the Chief once she has her certification.”  (Petitioner’s Ex. 60, 77)

62.
Ms. Jones brought up the issue of gender discrimination with Assistant Chief Dailey and Chief Younce.  She told Assistant Chief Dailey and Chief Younce that Petitioner’s pay might be perceived as gender discrimination.  Ms. Jones questioned Chief Younce and Assistant Chief Dailey about why the one female Sergeant was the only person who was not moved into the contributing level.  She asked them why Petitioner was not at the same level as everyone else when she had a very good performance rating.  She noted that Petitioner had no corrective actions or “letters of understanding” in her file, while others in the police department did.  

63.
On December 1, 2003, Ms. Lambert sent an email to Ms. Wright, Ms. Henderson, and Ms. Jones, indicating that the other Sergeants who did not have Intermediate Law Enforcement Certificates were put in the Supervisory band because they were expected to receive their certificates, while Dailey believed that Petitioner would not.  (Petitioner’s Ex. 60)  Dailey told Ms. Lambert that the Intermediate Certificate was preferred, not required.  (Petitioner’s Ex. 60)

64.
Neither Chief Younce nor Assistant Chief Dailey had told Petitioner that she needed to obtain an Intermediate Law Enforcement Certificate in order to receive $41,100 pay.  At that point, Chief Younce had not told either of the other two Sergeants who lacked Intermediate Law Enforcement Certificates that they needed to get their certificates in order to receive or to keep their $41,100 pay.  

65.
On December 4, 2003, Petitioner saw Dr. Rhonda Sutton, NCSU Assistant Vice Provost and Director of Harassment Prevention and Equity Programs in the Office for Equal Opportunity, at a meeting of the Council on Women, and told Dr. Sutton about her complaint.  Petitioner told Dr. Sutton that she had not received the same pay as all the male Sergeants, and that she felt she was being discriminated against.  Based on her conversation with Petitioner, Dr. Sutton understood that Petitioner believed she was experiencing gender discrimination.  Dr. Sutton filled out an “OEO Intake Form” with regard to Petitioner’s complaint, stating that Petitioner felt she was being discriminated against because of her gender.  (Petitioner’s Ex. 83)

66.
Dr. Sutton called Ms. Wright in Human Resources and discussed with Ms. Wright the concerns that Petitioner had raised with Dr. Sutton.  (Petitioner’s Ex. 84.1)  She told Ms. Wright that Petitioner had talked to her about the salary banding project, and that it seemed odd that all of the male sergeants got an increase while the one female did not.  Ms. Wright told Dr. Sutton that Petitioner’s working title was Sergeant, but that Petitioner was technically a detective.  She also told Dr. Sutton, erroneously, that Petitioner’s annual performance rating was a “3" when it was in fact a “4.”  (Petitioner’s Ex. 4)

67.
On December 5, 2003, Galen Jones called Dr. Sutton.  Ms. Jones put Dr. Sutton on speaker phone with Deborah Wright and Allison Henderson, both in the room with Ms. Jones.  Ms. Jones questioned Dr. Sutton about why she had called Ms. Wright, how well she knew Petitioner, and why she was involved.  Ms. Jones was aware that Dr. Sutton’s office conducted investigations of discrimination issues.  Dr. Sutton testified that Ms. Jones appeared to be unhappy with the fact that she, Dr. Sutton, had called Ms. Wright.  Dr. Sutton had the impression from her conversation that Ms. Jones felt she (Dr. Sutton) was stepping on her (Ms. Jones) toes.

68.
Dr. Sutton communicated the substance of her conversation with Petitioner to Ms. Jones, Ms. Henderson, and Ms. Wright.  She explained that Petitioner had said she was the only female Sergeant, and that all the male Sergeants were being paid more.  Dr. Sutton told Ms. Jones, Ms. Henderson, and Ms. Wright that all eight of the male Sergeants were paid more than the only female Sergeant.  Ms. Jones told Dr. Sutton that she was aware of Petitioner’s situation, and would be in contact with Petitioner.  When questioned by the Undersigned, Dr. Sutton believed that Ms. Jones, Ms. Henderson, and/or Ms. Wright would be handling the gender discrimination aspect of Petitioner’s complaint.  Dr. Sutton’s boss, JoAnn Woodard, instructed Dr. Sutton that Human Resources was handling Petitioner’s complaint.  The Human Resources Office is responsible for handling discrimination claims made by State Personnel Act employees.  

69.
On Monday, December 8, 2003, Ms. Henderson and Ms. Jones called Petitioner to a meeting in Human Resources.  They told Petitioner that they had heard from Dr. Rhonda Sutton in the OEO Office, and they knew that Petitioner had been talking to Dr. Sutton.  Petitioner felt that Ms. Jones was “disappointed” that Petitioner had spoken with Dr. Sutton.  Ms. Henderson and Ms. Jones told Petitioner that the Police Department had informed them that the issue really was time in grade.  Petitioner’s time in grade was identical to that of one of the male Sergeants, Sgt. Jay Dudley, who had graduated from BLET with Petitioner.  

70.
On December 9, 2003, Petitioner told Dr. Sutton that Assistant Chief Dailey and the campus police appeared to be changing their reasoning for her lower pay.  First the issue was that Petitioner did not have her Intermediate Certificate, and more recently it was that she did not have enough years of experience.  Dr. Sutton asked Petitioner if she wanted Dr. Sutton to contact Assistant Chief Dailey directly.  Petitioner asked Dr. Sutton not to do so, because Petitioner believed things had reached a point where they were not so great, and she didn’t want anything else to happen.  

71.
On December 15, 2003, Lieutenant Potts went into Petitioner’s office and told her that Chief Younce and Assistant Chief Dailey wanted to meet with her.  Petitioner went to the Chief’s office and met with Chief Younce and Assistant Chief Dailey.  Chief Younce told Petitioner that they wanted to talk with her about the pay issue and asked what it would take to make her happy.  Petitioner said that she would be happy if they had never done their actions to her because she felt she had become the talk of the department.  Assistant Chief Dailey said they meant what would make her happy money wise.  Petitioner replied that she wanted the same pay as the guys got and wanted it retroactive to July 1 as everyone else had.  Chief Younce knew that Petitioner was the only female Sergeant, and that she was referring to all the Sergeants other than herself when she said she wanted to get paid the same as the guys. 

72.
In December 2003, Assistant Chief Dailey asked Sgt. Peebles to research the supervisory experience of the Sergeants in the department.  Assistant Chief Dailey and Chief Younce were aware that Petitioner had been a supervisor at the SBI for nine years.  Petitioner had taken more than 200 hours of supervisory training classes, including Introduction to Supervision, Supervision for Managers, Situational Leadership, Team Building, Ethical and Legal Responsibilities Regarding Records, Work Performance Plan and Appraisal Training, How to Handle Difficult People, FARR Executive Workshop, and Generation X: the Next Employee.  

73.
Sgt. Barnwell had not yet attended the NCSU Supervisory Series class.  Sgt. Farmer had taken First Line Supervision and had reported taking a two-hour class on Harassment in the Workplace, and a two-hour class on Worker’s Comp.  Sgt. Head had not taken any of the supervisory classes.  

74.
Assistant Chief Dailey and Chief Younce told Kathy Lambert that Petitioner did not possess the competencies of a supervisor, and did not function as a supervisor.  Chief Younce stated that competencies were things that someone is able to do or capable of doing.  He agreed that the specialty sergeants, who are not on patrol, do not regularly perform some of the competencies listed in their job descriptions.  Competency may be demonstrated by completion of training.

75.
After completing its investigation, Human Resources recommended that the Campus Police Department adjust Petitioner’s salary to the same level as the male Sergeants.  The recommendation was not made on the basis of a finding of gender discrimination but rather, Ms. Jones told Chief Younce, “there certainly could be a claim filed just because it looks as if . . . the only female sergeant hasn’t gotten the same amount of money as the other sergeants.”  (T.p p. 1377, 1882.)  Ms. Jones stated she considered the risk of future litigation and the possible costs that would be associated with such litigation because “every business has to take into account the risk of litigation, and right or wrong, what it [may] cost.”  (T.p p. 1883)  


76.
Chief Younce did not think it was right to raise Petitioner’s salary to $41,100.  He did not think it was fair to the department or the process.  Nevertheless, he agreed to comply with Human Resources’ recommendation.  Assistant Chief Dailey believed that a lower salary for Petitioner was the right decision and that the recommendation by Human Resources was wrong.  He did not believe it was the right thing to do but was the “easy thing.”  (T.p p. 1652-53)  


77.
On January 6, 2004, Petitioner was given an interim evaluation by Lt. Potts.  (Petitioner’s Ex. 46.)  Lt. Potts wrote that Petitioner needed improvement in six out of eight areas.  (Petitioner’s Ex. 46.)  Petitioner had never received a “needs improvement” on any evaluation during her employment with Respondent.  (Petitioner’s Ex. 1-4.)  Lt. Potts testified that his comments on Petitioner’s interim evaluation were intended to help her improve in specific areas where he saw a need for improvement.

78.
One of the areas in which Lt. Potts indicated that Petitioner needed improvement was on her “POPAT” score.  (Petitioner’s Ex. 46.)  The POPAT (Police Officer Physical Abilities Test) is a physical test that consists of doing push-ups, sit-ups, running a certain distance, dragging a dummy, and other physical activities.  The Career Banding Plan, which was implemented on September 19, 2003, requires that all sworn law enforcement officers be physically fit and in compliance with the POPAT standards set by the NCSU campus police department.  

79.
In October of 2003, every member of the police department took the POPAT.  There was no departmental time limit for completing the POPAT at that time.  However, Chief Younce planned to implement a time limit in the spring of 2004, and he wanted all of the officers to have an opportunity to practice the POPAT so that they would know what was going to be expected.  Petitioner successfully completed the POPAT, while a significant number of officers in the department, including Sgt. Farmer, were unable to complete the required number of push-ups and sit-ups to finish the test.  

80.
Lt. Potts also wrote on Petitioner’s evaluation that Petitioner had done half as many investigations as Sgt. Farmer.  (Petitioner’s Ex. 46.)  Lt. Potts relied on a document while testifying (Respondent’s Ex. 26) that he knew did not accurately reflect the total number of investigations performed by Sgt. Farmer and Sgt. Trochum.  Sgt. Farmer had opened and completed 28 investigations, and Petitioner had opened and completed 11.  (Respondent’s Ex. 26.)  However, in addition to the investigations reflected on Respondent’s Ex. 26, Lt. Potts had personally assigned 31 investigations to Petitioner and 24 to Sgt. Farmer.  In order to determine the total number of investigations performed by Sgt. Farmer and Petitioner, the number of cases assigned by Lt. Potts would have to be added to the number of cases opened by each Sergeant on their own.  Adding those two numbers together yields a total of 42 investigations for Petitioner, and 52 investigations for Farmer.  Lt. Potts admitted that 42 was not half of 52.  Petitioner felt that this evaluation was not an accurate reflection of her performance and was motivated by retaliation.  (Petitioner’s Ex. 84).  She did not express this belief to Lt. Potts.

81.
On January 7, 2004, Chief Younce sent Petitioner a letter informing her that her pay was being adjusted to $41,100 contingent on her approval for an Intermediate Certificate.  His letter stated should she not get approval for her Intermediate Certificate upon first eligibility that her salary would be reduced to $36,990.  (Respondent’s Ex. 11.)  He stated that this standard was consistent for all Sergeants eligible for the Supervisory Band.

82.
Ms. Jones in Human Resources worked with Chief Younce in drafting this letter.  Ms. Jones instructed Chief Younce that if he was going to make Petitioner’s pay contingent on receiving the Intermediate Certificate, he should do the same for the other two male Sergeants who did not yet have their certificates.  Neither of those two Sergeants had been informed when they received their pay raise letters in November that the raise was contingent on approval for an Intermediate Law Enforcement Certificate.  Accordingly, Chief Younce wrote them e-mails on January 7, 2003 telling them that they needed to obtain Intermediate Law Enforcement Certificates.  

83.
The letter to Petitioner went on to declare that Petitioner had not “demonstrated the competencies necessary to be identified as a Police Sergeant.”  (Respondent’s Ex. 11)  Petitioner had been with the department for almost four years, and had been a Sergeant for more than two years.  Prior to Petitioner’s pay complaint, Chief Younce had not expressed any concerns about her performance.  

84.
On January 12, 2004, Allison Henderson at NCSU Human resources wrote Petitioner stating, that per email message from Petitioner on January 9 stating she (Petitioner) was satisfied with her pay resolution, Ms. Henderson was closing Petitioner’s performance pay dispute effective January 9, 2004.  (Respondent’s Ex. 12)  

85.
By order of the Director, signed by Captain J.W. Goodrow and issued on January 9, 2004 with an effective date of January 17, 2004, Petitioner along with approximately five other individuals were reassigned.  Petitioner’s effective date of reassignment was February 2, 2004.  Assistant Chief Dailey and Lt. Potts informed Petitioner on January 12, 2004, that she was being removed from her position as a Detective in Investigations and reassigned to C-Squad as a Patrol Sergeant on night-shift.  Petitioner did not tell Chief Younce, Assistant Chief Dailey or Lt. Potts that she did not want to be reassigned to Patrol at that January 12th meeting.  


86.
In December of 2003, Assistant Chief Dailey had sent a short two sentence e-mail to the Sergeants indicating that there was “the possibility of making some assignment changes,” stating that Sgt. Peebles had requested to go to the line.  Dailey stated, “if any of you are interested in a change, let me know.”  (Petitioner’s Ex. 48)  

87.
Petitioner was not interested in a change and did not request any re-assignment.  Sgt. Farmer said that he was stressed out from having been the interim supervisor in Investigations and wanted an assignment where he wasn’t under that much pressure.  Sgt. Dudley said that he would like to go somewhere to further his career.  Sgt. Sutton said that he would go wherever he was needed.  

88.
Assistant Chief Dailey and Captain Goodrow made recommendations to Chief Younce about transferring several officers, including Petitioner.  Lt. Potts was Petitioner’s direct supervisor at the time, and had some involvement in making the decision to transfer Petitioner.  Assistant Chief Dailey testified that he trusted Potts’s opinion and listened to what Potts said. 

89.
A day-shift Patrol position was vacant because one Sergeant had left.  Assistant Chief Dailey and Captain Goodrow recommended transferring Sgt. Peebles from Career Development to day-shift Patrol, as he had requested.  The transfer of Sgt. Peebles to day-shift Patrol created an opening in Career Development.  Chief Younce was aware that Petitioner had been interested in the Career Development position previously and that she had worked with the prior recruiting officer.  She had experience and had demonstrated competencies in the Career Development area.  Lt. Pulley was transferred from Special Events to Career Development.  (Petitioner’s Ex. 50)

90.
The transfer of Lt. Pulley to Career Development created an opening in Special Events.  Sgt. Farmer was transferred out of Investigations, as he had requested, into Special Events.  The Department was awarded a federal grant funding a crime mapping project that the Department believed Sgt. Farmer was qualified to carry out.  The transfer of Sgt. Farmer to Special Events left only one Sergeant, Petitioner, in Investigations.  Under the General Order that had been issued in September 2003, the structure of Investigations was going to include one Sergeant who would supervise the Investigators.  Instead of leaving Petitioner in Investigations, where she would have functioned as a supervisor, it was recommended that Petitioner be transferred to C-Squad on night-shift Patrol.  Though not hearing directly from Petitioner, Assistant Chief Dailey testified that others had told him that Petitioner would quit if she were moved to Patrol.  

91.
It is the Department’s preference and usual practice to consult with its officers and to take their desires into consideration when making assignments.  The Department does not have to honor the consultations and preferences based on the Department’s institutional needs.  Assistant Chief Dailey testified that there needs to be an opening or someone willing to move in order to make changes to an officer’s assignment.  There was already a Sergeant on C-Squad, Sgt. Sutton, so there was no opening on Patrol.  In order to create an opening for Petitioner to be moved on C-Squad, Sgt. Sutton was moved to D-Squad, which is also a night-shift Patrol squad.  Since there was also a Sergeant on D-Squad, Sgt. Dudley had to be moved as well.  Sgt. Dudley was transferred to Investigations.  Chief Younce testified that: “moving J. Dudley from patrol shift to investigation was an effort to get that particular person investigative experience and investigative supervisory experience.”  (Tr. 1312-13)  Sgt. Barnwell was the Chair of the University’s Staff Senate and those responsibilities led the Department to decide that Sgt. Barnwell remain in his current position in crime prevention and media relations.


92.
Chief Younce gave his approval to the recommendations for reassignment without making any changes.  Chief Younce has the discretion to exercise his independent judgment to make personnel assignments in any way he concludes best fits the needs of the Department.  Chief Younce relied on the supervisors underneath him and expected those supervisors to rely on the employees underneath them in making decisions.  He expected that Assistant Chief Dailey would rely on the Lieutenants underneath him for information about their employees.  Lieutenant Potts was Petitioner’s direct supervisor at the time the pay decisions were made.  Petitioner testified that, based on her history with Lt. Potts, she was afraid to tell Assistant Chief Dailey and Lt. Potts that she did not want to go to Patrol for fear of being fired for insubordination.  

93.
Petitioner contacted Dr. Rhonda Sutton in the OEO office and complained about her transfer to Patrol.  Petitioner told Dr. Sutton that she felt the transfer was like a demotion.  (In accordance with the University’s definitions and procedures Petitioner’s reassignment was technically not a demotion.)  She told Dr. Sutton that she felt like the transfer was retaliation for going to Human Resources.  She reported being very upset about the transfer to night shift.  Dr. Sutton was concerned that the transfer might have been retaliatory.  She talked with Petitioner about her options of the EEOC or the Office of Administrative Hearings.  

94.
Petitioner was placed on Patrol without any additional supervisory training.  Assistant Chief Dailey testified that he had no reason to think that Petitioner would not do fine as a Patrol Sergeant.  Petitioner supervised six police officers on the night-shift squad and had no difficulty supervising these officers.  The lieutenant on this patrol supervises and writes the performance appraisals for only one person, the sergeant.  The sergeant supervises and writes the performance appraisal for all other officers on this night Patrol.  Assistant Chief Dailey stated he thought is was alright with OSP for one person, the lieutenant to supervise only one person, the sergeant.  Several weeks after Petitioner was moved to Patrol, her Lieutenant was out of work for one week.  Petitioner was the only supervisor on the squad during that week.  Petitioner performed her job as a supervisor to Chief Younce’s satisfaction.  Assistant Chief Dailey also thought she did a good job on Patrol.  

95.
Lt. Ellis, Petitioner’s supervisor on night-shift, told Petitioner that he had been instructed to document everything that Petitioner did.  (Petitioner’s Ex. 85-93)  This caused Petitioner to feel as though the department was looking for a reason to terminate her.  Captain Goodrow initiated the policy of using Daily Observation Reports to evaluate new shift supervisors in early February 2004.  The Department intended it to be applied to all new sergeants.  The Department’s reasoning for reassignment to Patrol Squad C was its looking to that reassignment as an opportunity to demonstrate the competencies of effectively managing and directing general patrol duties and traffic management responsibilities as well as the 11 or so other career banding plan responsibilities that comprise competency as a sergeant.


96.
On February 17, 2004, Chief Younce received a letter from the Training and Standards Commission denying Petitioner’s application for an Intermediate Certificate.  Chief Younce drafted a letter to Petitioner informing her that her pay would be reduced to $36,990.  Petitioner asked Chief Younce for some time to resolve the problem with Training and Standards, and Chief Younce agreed.  

97.
Petitioner became severely depressed as a result of the police department’s various actions relating first to her pay issue and then, more importantly, to her transfer.  Petitioner went to see her family doctor, and was referred to a psychologist, Dr. David Norris, whom she first saw on February 23, 2004.  

98.
Dr. Norris has been a licensed psychologist since 1984.  He has a Ph.D. in psychology from North Carolina State University, a Master’s in Divinity from Southeastern Baptist Theological Seminary, and a B.A. in Chemistry from the University of North Carolina at Chapel Hill.  (Petitioner’s Ex. 53.2)  Dr. Norris regularly diagnoses and treats patients for affective disorders, anxiety disorders, and conflict resolution issues, including conditions such as depression, anxiety, obsessive compulsive disorders, and personality disorders.  Dr. Norris was tendered and accepted as an expert witness, with no objection from Respondent.  

99.
When Dr. Norris first saw Petitioner, she was suffering from a “reactive depression,” technically referred to as “major depressive disorder, single episode, moderate . . . DSM-IV 279.22.”  (T. pp. 344, 365)  Dr. Norris described Petitioner’s condition as “an acute depressive reaction to a life-changing situation,” similar to an acute grief reaction.  (T. p. 344-45)  Reactive depression is different than chronic depression.  Reactive depression is cause by a life situation, while chronic depression is an ongoing problem which comes in episodes throughout a person’s life.  Petitioner’s reactive depression was caused by being transferred from her regular “plain clothes” job to a night-shift patrol position.  

100.
When Petitioner felt rejected by authority figures, she had a strong reaction to it, and it was very stressful to her.  Petitioner had been repeatedly told, and also felt, that others in the department had lost respect for her.  She had heard other officers joking about her, saying that she thought she was a sergeant, but that the Chief had brought her down.  One Lieutenant asked her why she was still wearing her stripes.  Moreover, as a result of the interim evaluation by Lt. Potts, Petitioner was afraid that she would receive below good on her annual evaluation in May, which would mean she would lose her Career Banding money.  

101.
Petitioner was not sleeping well, had lost about fifteen pounds or more, her affect was low, and she was very thin.  Dr. Norris contacted Petitioner’s family physician and recommended that she begin taking anti-depressant medication.  He also recommended that she not be alone, that she stay with family members even when she was off work, that she and her husband spend a lot of time together, and that she get as much exercise as she could tolerate. Further, Dr. Norris began cognitive therapy with Petitioner, initially once per week.  

102.
Petitioner’s depression did not improve, even though she was taking medication and following Dr. Norris recommendations.  Ultimately, Dr. Norris recommended that Petitioner change jobs.  Dr. Norris testified that “[i]t was pretty obvious that if she continued to go in [to work at NCSU], she would continue to have trouble pulling out of her depression.”  (T. p. 348.) Had Petitioner remained in her job, she could have become so depressed that she would have required hospitalization.  It appeared that Petitioner ran the risk of developing further health problems due to lowered immunity from lack of good diet and lack of sleep.

103.
Prior to resigning her employment with Respondent, Petitioner applied for a job with State Capital Police.  Major Mitchell, from State Capital Police, came to the NCSU Campus Police department to conduct a background check on Petitioner.  She met with Chief Younce in his office, and told him that Petitioner had applied for a position with State Capital Police.  This meeting occurred before Petitioner told Chief Younce that she was resigning.  

104.
When Chief Younce has heard on other occasions that one of his officers has applied for a position with another department, he has asked them why.  Chief Younce never asked Petitioner why she was thinking of leaving.  He did not ask her whether there was anything he could do to persuade her to stay.  He was not required to do either.

105.
On March 13, 2004 Petitioner gave Chief Younce notice of her resignation, effective April 1, 2004.  (Respondent’s Ex. 23)  The first time that Chief Younce learned that Petitioner was experiencing medical problems was when he received her letter of resignation.  Chief Younce testified that he would have “evaluate[d] whether we could move her to another position, whether it would be appropriate to the department.”  (Tr. 1042-43)


106.
After changing jobs, Petitioner showed a great improvement in her affect and mood.  She reported that she was sleeping well, and she began to gain weight within several weeks after leaving Respondent’s employment.  

107.
Chief Younce, Assistant Chief Dailey, and Lt. Potts ultimately incorrectly assessed Petitioner’s qualifications for the Intermediate Certificate.  Petitioner applied for the certification on January 28, 2004.  The Training Standards Commission told Petitioner that in order for a portion of her prior education hours to be considered, she had to enroll in an accredited college that would accept the hours she had taken.  Petitioner received the Intermediate Certificate on April 22, 2004 based on the training hours she had completed prior to July of 2003.  (Petitioner’s Ex. 44)  She did not have to take any additional training or complete any additional educational hours to receive her certificate.  

108.
Chief Younce’s reasons for transferring Petitioner to Patrol were so she could get supervisory experience, and so she could bring her investigative experience to Patrol.  Assistant Chief Dailey testified that for the Department’s cross-training purposes and in order for it to be able to rely upon an officer to assume responsibility to act as a patrol shift supervisor, taking a supervising class does not substitute for the experience of actually acting as a patrol shift supervisor.  In addition to a supervisor’s knowledge of policies and ability to motivate and evaluate officers, Assistant Chief Dailey stated the Department needed to see a supervisor demonstrate the ability to make tactical decisions that come up every day under the normal pressures of a patrol shift.  

109.
Sgt. Farmer’s prior supervisory experience consisted of having been the interim supervisor of Investigations for approximately five months in 2003.  He had not been a Sergeant on Patrol and had never supervised a squad.  He had been a supervisor on Centennial Campus coordinating security for academic and research offices and private residences.  Both Petitioner and Sgt. Farmer had responsibility for supervising patrol officers when they were “on call” and had to respond to an investigation.  In 2003, Sergeant Farmer was relieved of his on-call duties, and the hours were divided only between Petitioner and Lt. Potts.  As such, Petitioner worked more on-call hours than Sergeant Farmer.  None of Petitioner’s supervisors ever expressed any dissatisfaction with the way Petitioner performed her on-call duties.  Sgt. Farmer was not transferred to Patrol to get supervisory experience.  He stayed in a specialty position in Special Events.  

110.
Sgt. Barnwell’s prior supervisory experience included having been the interim supervisor of telecommunications.  The telecommunicators are civilian employees.  Sgt. Barnwell had not been a Sergeant on Patrol and had not supervised a squad.  Assistant Chief Dailey testified that Barnwell had demonstrated competence as a law enforcement supervisor by working at football games where he supervised sworn officers and was responsible for maintaining crowd control and player and coach safety.  Some of the football games were nationally televised.  Evidence showed that Dailey did not say anything about working at football games when he was asked at his deposition whether Sgt. Barnwell had ever supervised police officers.  Assistant Chief Dailey said at his deposition that Barnwell had not ever supervised police officers to his knowledge.  Other than working at football games, Sgt. Barnwell had no experience supervising police officers in a law enforcement capacity.  

111.
Petitioner also worked at football games where she supervised other police officers.  Though evidence showed that Sgt. Barnwell had a higher level of supervision, there was no material difference between the supervisory skills demonstrated by Petitioner and those by Sgt. Barnwell at the football games.  None of Petitioner’s supervisors ever expressed any dissatisfaction with the way she performed her duties at football games.  

112.
Sgt. Barnwell was not transferred to Patrol to get supervisory experience.  He stayed in his specialty position in Crime Prevention/Media Relations.  Sergeant Barnwell was still in that position as of the date of this hearing.  He is still not supervising any police officers.  

113.
Chief Younce testified that he needed someone with investigative experience on Patrol  Sgt. Farmer had investigative experience.  He had specifically requested to get out of Investigations, and he had no prior experience supervising a patrol squad.  Sgt Farmer was not transferred to Patrol.

114.
After Petitioner resigned, Respondent posted an advertisement for the Sergeant position.  (Petitioner’s Ex. 55.)  The job posting stated that an Intermediate Law Enforcement Certificate was preferred, not required, for the position.  The minimum salary for the posted position was $41,100, not the $32,100 minimum of the supervisor band.  Assistant Chief Dailey testified that Human Resources posted the job, not the Campus Police.  Assistant Chief Dailey did not believe it was in the draft sent to Human Resources by the Department.  He thought the language stating preferred might be a typographical error.  Chief Younce and Assistant Chief Daily stated the Department was going to hire people that had an intermediate certificate that had three years of law enforcement experience and by those requirements, would meet the market rate of $41,100.  


115.
Petitioner had a change of pay when she was transferred to night-shift Patrol based on her 2003 experience.  As a Patrol Sergeant, Petitioner earned a 10% shift premium on her regular hours.  She did not earn on-call pay, extra time pay, or overtime pay as part of regular job duties.  A comparison presented by Petitioner and found to be credible of the monthly pay Petitioner earned or would have earned in 2004 on Patrol compared with Investigations based on 2003 numbers shows Petitioner earned or would have earned $475.76 less per month on Patrol than in Investigations.







Patrol

    Investigations
Regular Monthly Pay:    

       $3,425.00


$3,425.00

Overtime:




         0                             216.37

On-Call:




         0


     242.55

Extra Time:




         0                             351.73

Shift Premium




342.00


         7.11






____________
       ____________

Total




          $3,767.00

  $4,242.76


116.
The above numbers can not be absolute since a completed year in her Patrol position may have provided other opportunities for income.  Patrol officers have an ability to earn supplemental pay by working special events. The Department generally has special events on the weekends as well as other events that take place during the day.  These special events may present an opportunity to earn supplemental income.  Further, a night shift officer may pick up overtime hours due to court appearances.


117.
Petitioner currently works with the North Carolina State Capital Police.  She is eligible for State retirement in July 2005.  Petitioner’s monthly salary at State Capitol Police is $2,401.83.  Reinstatement is not viable in this case because Respondent has hired a replacement for Petitioner and Petitioner has obtained alternate employment.

BASED UPON the foregoing findings of fact and upon the preponderance or greater weight of the evidence in the whole record, the Undersigned makes the following Conclusions of Law:

CONCLUSIONS OF LAW

1.
Pursuant to State and Federal law, the Office of Administrative Hearings has personal and subject matter jurisdiction of this contested case as defined in prior orders.  


2.
The Petitioner was a career state employee, as defined in N.C. Gen. Stat. §126-1, et seq., and is subject to the State Personnel Act.  


3.
In accordance with the Orders of the Undersigned, this matter proceeded to hearing regarding Petitioner’s allegations of discrimination in the workplace based on gender based disparate treatment and retaliation including transfer for opposition to the alleged discriminatory disparate treatment.  The Undersigned, in a separate ruling, found that remedies were available, if such flows from an unlawful discriminatory transfer leading to a constructive termination. Respondent was placed on adequate notice to defend such assertions.

4.
To the extent that the findings of fact contain conclusions of law, or that the conclusions of law are findings of fact, they should be so considered without regard to the given labels.


5.
No department or agency of the State shall discriminate against an employee with respect to compensation, or the terms and conditions of employment, on the basis of sex.  N.C. Gen. Stat. § 126-16.  In accordance with N.C. Gen. Stat. § 126-17, no State department or agency shall retaliate against an employee for protesting alleged violations of N.C. Gen. Stat. §126-16.

6.
North Carolina courts “look to federal decisions for guidance in establishing evidentiary standards and principles of law to be applied in discrimination cases.”  North Carolina Dept. of Correction v. Gibson, 308 N.C. 131, 136, 301 S.E.2d 78, 82 (1983).  Evidence is relevant if it has "any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."  Fed. Rule Evid. 401.  The impact of an official action is often probative of why the action was taken in the first place since people usually intend the natural consequences of their actions.  Reno v. Bossier Parish School Bd, 520 U.S. 471, 117 S.Ct. 1491 (1997)

7.
In analyzing cases of discrimination under the State Personnel Act, the North Carolina Supreme Court has adopted the burden shifting framework established by the United States Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).  

8.
A prima facie case of sex discrimination is established when an employee shows: (1) she is a member of a protected class; (2) she was performing satisfactorily; (3) she suffered an adverse employment action; and (4) a similarly situated employee received favorable treatment.  St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506, 125 L. Ed. 2d 407, 113 S. Ct. 2742 (1993).  Under the McDonnell Douglas framework, a prima facie case of sex discrimination in pay is established when an employee shows: (1) she is a member of a protected class, and (2) the job she occupied was similar to higher paying jobs occupied by males.  Brinkley-Obu v. Hughes Training, 36 F.3d 336, 343 (4th Cir. 1994).

9.
A prima facie case of retaliation is established when an employee shows: (1) the employee engaged in protected activity; (2) she suffered an adverse employment action; and (3) a causal connection exists between the protected activity and the adverse action.  Bryant v. Aiken Reg’l Med. Ctrs., Inc., 333 F.3d 536, 543 (4th Cir. 2003); King v. Rumsfeld, 328 F.3d 145, 150-51 (4th Cir. 2003).  

10.
As in other civil rights contexts, to show protected activity, the Petitioner in a retaliation case need "only ... prove that he opposed an unlawful employment practice which he reasonably believed had occurred or was occurring."  Bigge v. Albertsons, Inc., 894 F.2d 1497, 1503 (11th Cir.1990); Ross v. Communications Satellite Corp., 759 F.2d 355, 365 (4th Cir.1985), (stating that a Title VII oppositional retaliation claimant need not show that the underlying claim of discrimination was in fact meritorious in order to prevail).  Many courts thus see the inquiry as whether one in good faith subjectively believed that the Respondent had engaged in a discriminatory practice and whether the belief was objectively reasonable in light of the facts.  Weeks v. Harden Mfg. Corp., 291 F.3d 1307, (11th Cir.2002); Peters v. Jenney, 327 F.3d 307, (4th Cir. 2003).


11.
After a prima facie showing is made, a presumption arises that the State unlawfully discriminated or retaliated against the employee.  To rebut the presumption of discrimination or retaliation, the employer must produce a legitimate, non-discriminatory reason for its actions.  Thereafter, the employee may prevail by showing that the proffered reason was not the true reason for the employment decision, but is merely a pretext for discrimination or retaliation.  Enoch v. Alamance County Dep't of Soc. Servs., 164 N.C. App. 233, 595 S.E.2d 744, (2004); St. Mary’s Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742 (1993).  

12.
Oppositional activities are not protected unless they are proportionate and reasonable under the circumstances.  Courts must balance the purpose of protecting opposition to discrimination against Congress's "manifest desire not to tie the hands of employers in the objective selection and control of personnel." Laughlin v. Metropolitan Washington Airports Auth., 149 F.3d 253, (4th Cir.1998) (addressing Title VII retaliation)


13.
To qualify as protected activity, an employee need not engage in the formal process of adjudicating a discrimination claim.  Protected activity encompasses utilizing informal grievance procedures as well as staging informal protests and voicing one’s opinions in order to bring attention to an employer’s discriminatory activities.  Laughlin v. Metropolitan Washington Airports Auth., 149 F.3d 253 (4th Cir. 1998)  


14.
Petitioner established a prima facie case of sex discrimination with regard to her pay: she is a member of a protected class (female), and the job she occupied was similar to higher paying jobs occupied by males (Sgt. Sutton and Sgt. Farmer).

15.
Petitioner established a prima facie case of sex discrimination with regard to transfer to Patrol: she is a member of a protected class (female); she was performing satisfactorily (undisputed); she suffered an adverse employment action (being transferred to night-shift Patrol); and similarly situated male employees (Sgt. Farmer and Sgt. Barnwell) received more favorable treatment (staying in specialty positions).

16.
Petitioner established a prima facie case of retaliation with regard to her transfer to Patrol: she engaged in protected activity (complaining to her supervisors, to Human Resources, and to the Office of Equal Opportunity about possible gender discrimination in her pay); she suffered an adverse employment action (being transferred to night-shift Patrol); and a causal connection exists between the protected activity and the adverse action (proximity in time, statements by supervisor).

17.
A verbal complaint to one’s supervisor or to Human Resources is sufficient to constitute protected activity.  See Bryant v. Aiken Reg’l Med. Ctrs., Inc., 333 F.3d 536, 543 (4th Cir. 2003) (holding that an employee’s complaint to her supervisor was protected activity under Title VII).  Petitioner’s verbal complaint to Ms. Henderson and Ms. Jones, to the effect that she was the only female Sergeant in the department and was being paid less than all the male Sergeants and that the department was “looking after the guys, and they’re not looking after me,” constitutes protected activity.  A reasonable person would understand from these statements that Petitioner was protesting alleged discrimination on the basis of sex.  Further, the Human Resources staff was in fact concerned about the activity and investigated possible discrimination.

18.
Petitioner’s verbal complaint to Chief Younce and Assistant Chief Dailey, to the effect that she wanted to get paid the same amount as “all the guys,” constitutes protected activity.  A reasonable person would understand from these statements, and the fact that Petitioner was the only female Sergeant, that Petitioner was protesting alleged discrimination on the basis of sex.

19.
Petitioner’s verbal complaint to Dr. Rhonda Sutton in the Office of Equal Opportunity, to the effect that she was being paid less than all the male Sergeants and that she had complained about it to Human Resources, constitutes protected activity.  A reasonable person would understand from these statements, and Dr. Sutton did in fact understand, that Petitioner was protesting alleged discrimination on the basis of sex.  Her concerns were relayed by her to Human Resources.

20.
Petitioner’s filing of a Performance Pay Dispute, in the context of her conversations with Human Resources, constitutes protected activity.  Petitioner’s participation in the OEO process initiated by Dr. Sutton constitutes protected activity.  The OEO form stated that Petitioner felt she was being discriminated against because of her gender and documented a protest of alleged discrimination on the basis of sex.

21.
It is unlawful for a state agency to transfer an employee in retaliation for opposition to alleged discrimination.  N.C. Gen. Stat. § 126-36(a).  

22.
An undesirable reassignment is an adverse employment action for which an employer may be liable when such action is taken for an unlawful reason.  See Burlington Indus., Inc., v. Ellerth, 524 U.S. 742, 765, 118 S. Ct. 2257 (1998).  Petitioner’s transfer from her day-shift job as a Detective in Investigations to a night-shift position on Patrol constitutes an adverse employment action.  Other male sergeants asking for a transfer or expressing no preference were accommodated as was the Respondent’s usual practice.  Petitioner was not.  Petitioner did not wish to transfer and did not request one.  In order to transfer Petitioner, questionable transfers of other male employees, primarily sergeants were enacted in order to make an opening on the evening Patrol shift for her to be transferred into.

23.
Even when an employer has the right to assign employees as it chooses, it may not assign employees to more onerous shifts against their will in retaliation for protected activity.  RGC (USA) Mineral Sands, Inc. v. National Labor Relations Bd., 281 F.3d 442, 450 (4th Cir. 2002) (holding that employer unlawfully retaliated against union workers by reassigning them to night shifts); National Labor Relations Bd. v. Grand Canyon Mining Co., 116 F.3d 1039, 1049 (4th Cir. 1997) (holding that employer’s transfer of employee to night shift was a “constructive discharge” because employer knew that employee could not work night shift).

24.
While Contested Case Hearings based on lack of “just cause” under N.C. Gen. Stat. § 126-35 are limited to the specific employment actions of dismissal, demotion, or suspension, Winbush v. Winston-Salem State University, 598 S.E. 2d 619, (2004), no such limitation applies to Contested Cases based on unlawful discrimination or retaliation.  It is unlawful for a State employer to discriminate against an employee on the basis of gender, or to retaliate against an employee for making a complaint of sex discrimination, with regard to any term, condition, location, or other privilege of employment.  See N.C. Gen. Stat. §§ 126-16, 126-17, 126-84, 126-85.  Whether Petitioner’s re-assignment to Patrol constituted a transfer as Petitioner contends, a change in job duties as Respondent contends, or a change in the hours and location of Petitioner’s employment, the re-assignment is unlawful if it was based upon Petitioner’s sex and her complaint about sex discrimination.

25.
Close proximity in time can give rise to a sufficient inference of causation to satisfy the prima facie requirement.  King v. Rumsfeld, 328 F.3d 145, 151 (2003) (holding that a two month and two week time frame between employer’s notice of EEO complaint and plaintiff’s termination satisfied prima facie causation requirement).  A temporal connection alone may be sufficient to show retaliation.  Lauer v. Schewel Furniture Co., Inc., No. 03-1043, 2004 WL 24971 *5 (4th Cir. 2004).  There was a causal connection between Petitioner’s protected activity and the adverse employment action.

26.
The decision to transfer Petitioner to Patrol was made two months after Chief Younce, Assistant Chief Dailey, and Lt. Potts became aware of Petitioner’s complaint to Human Resources, and two days after Chief Younce complied with Human Resource’s recommendation to raise Petitioner’s pay.  The transfer occurred after Petitioner was given an interim evaluation by Lt. Potts where Lt. Potts wrote that Petitioner needed improvement in six out of eight areas.  Petitioner had never received a “needs improvement” on any evaluation during her employment with Respondent.  Petitioner has shown a causal connection between her protected activity and the adverse employment action to satisfy her prima facie requirement.

27.
Since Petitioner satisfied her burden of establishing a prima facie case, the burden shifts to Respondent to articulate a legitimate nondiscriminatory reason for its actions.

28.
Respondent has articulated several reasons for paying Petitioner less than her male co-workers at varying times.  First, Respondent said that Petitioner didn’t have an Intermediate Law Enforcement Certificate.  Then Respondent modified that to Petitioner wasn’t eligible for the Intermediate Law Enforcement Certificate.  Later Respondent articulated that Petitioner wasn’t functioning as a supervisor; then, it was that she lacked experience as a supervisor.  Respondent, lastly specified that Petitioner lacked experience as a law enforcement supervisor.

29.
An employer’s changing or inconsistent reasons for an adverse employment action constitute convincing evidence of discrimination.  Lauer, 2004 WL 24971 *330 (citing Alvarado v. Board of Trs. of Montgomery Comm. Coll., 928 F.2d 118, 122-23 (4th Cir. 1991).

30.
Ultimately, Respondent settled on the following two reasons: (1) that Petitioner lacked the qualifications for the Intermediate Certificate, and (2) that she lacked experience as a police supervisor.  Having articulated these reasons, Respondent has set forth legitimate nondiscriminatory reasons for pay disparity and the transfer of the Petitioner to Patrol.  Respondent has satisfied its burden of articulating a legitimate nondiscriminatory reason for its action.

31.
Once the employer articulates its alleged legitimate nondiscriminatory reason for the adverse employment action and the analysis and burden of proof shifts to the Petitioner.  The employee may prevail by showing that the employer’s reason is “‘unworthy of credence’ and therefore a ‘cover-up’ for discrimination.”  Lauer, 2004 WL 24971 *329-30 (citing Burdine, 450 U.S. at 256, 101 S.Ct. 1089).

32.
After the prima facie case has been rebutted by the assertion of a legitimate nondiscriminatory reason, the trier of fact may still consider the evidence establishing the prima facie case and inferences properly drawn there from in determining whether the employer’s explanation is pretextual.   Reeves v. Sanderson Plumbing Prods, Inc., 530 U.S. 133, 120 S. Ct. 2097, (2000).  

33.
Direct evidence is not required to prove a discriminatory motive.  Circumstantial evidence is probative of intentional discrimination.  Circumstantial evidence is not only sufficient, but may also be more certain, satisfying and persuasive than direct evidence.  Desert Palace, Inc. v. Costa, 539 U.S. 90, (2003).

34.
In deciding whether an employer has vicarious liability in a case, the Court turns to agency law principles, for Title VII defines the term "employer" to include "agents."  A master is subject to liability for the torts of his servants committed while acting in the scope of their employment.  A supervisor, however, acting out of gender-based animus may be actuated by personal motives unrelated and even antithetical to the employer's objectives.  However, scope of employment is not the only basis for employer liability under agency principles. An employer is subject to liability for the torts of its employees acting outside the scope of their employment when the employee purported to act or to speak on behalf of the employer and there was reliance upon apparent authority, or he was aided in accomplishing the tort by the existence of the agency relation.   Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118 S.Ct. 2257 (1998)

35.
Petitioner’s evidence of gender-related comments by Lieutenant Potts may be used to establish that sex was a motivating factor in the decision to transfer Petitioner to Patrol, since Assistant Chief Dailey relied on information from Lt. Potts.  See Watkins v. Hospitality Group Management, 2004 U.S. Dist. LEXIS 4037, at 2 (M.D. NC, 2004) (holding that Hill’s limit on liability based upon subordinates with no supervisory power did not preclude finding liability on the basis of a general manager’s discriminatory animus).  Comments Lt. Potts told Petitioner such as, “You’re nothing but a goddamn secretary.  You need to start packing your stuff because you’re getting out of here. . . . You’re going to Patrol,” and “What’s the matter, little girl? Are you going to cry,” followed by Lt. Potts punching a file cabinet as he was leaving the Petitioner’s office; are compelling comments and actions by Lt. Potts (an agent of Respondent) in regards to this analysis. 

36.
Equally compelling to this case was Lt. Potts testimony regarding the work done by Petitioner as compared to Sgt. Farmer.  Lt. Potts wrote on Petitioner’s evaluation that Petitioner had done half as many investigations as Sgt. Farmer.  Lt. Potts put forth a document, while testifying to the Undersigned that cited cases individually opened, which testimony he knew did not accurately reflect the total number of investigations performed by Sgt. Farmer and Sgt. Trochum.  In his direct testimony he failed to include investigations that he had personally assigned to Petitioner and to Sgt. Farmer.

37.
Respondent’s reason, that Petitioner lacked the qualifications to obtain an Intermediate Law Enforcement Certificate, has been shown not to be persuasive, since Petitioner ultimately obtained the Certificate based on the training and education she had already completed at the time of the pay decision.  Further, two other individuals (both male) did not have the certificate and the same or similar guess work applied but to their favor.  Moreover, even if it was believed that Petitioner lacked the qualifications for an Intermediate Certificate, statements to Human Resources, indicating that the Intermediate Certificate was preferred, not required, and lack of certainty nine months after the pay decision about whether the Intermediate Certificate was required, or had been required of Petitioner’s replacement, is persuasive evidence to show that the lack of qualifications for an Intermediate Certificate was not the reason for pay disparity. 

38.
Respondent’s other reason, that Petitioner lacked experience as a law enforcement supervisor, has been shown not to be persuasive.  Petitioner’s experience as a law enforcement supervisor was equal to or greater than Sgt. Barnwell’s and Sgt. Farmer’s, both of whom received higher pay.  Further, disregard for Petitioner’s supervisory experience and skills at the North Carolina State Bureau of Investigation as well as the supervisory training received by Petitioner through the North Carolina Office of State Personnel, reflect Lt. Potts declarations to Petitioner that, “You’re nothing but a goddamn secretary.”  Further as a demonstration of personal physical fitness and supervisory leadership in being physically fit, Petitioner successfully completed the POPAT, while a significant number of officers in the department, including Sgt. Farmer, were unable to complete the required number of push-ups and sit-ups to finish the test.  

39.
Even an otherwise legitimate job requirement cannot justify an employer’s decision when it is applied in a discriminatory manner.  See Bryant v. Aiken Reg’l Med. Ctrs., Inc., 333 F.3d 536, 543 (4th Cir. 2003). (holding that the employer’s refusal to hire the plaintiff as a nurse was not based on the fact that she had not yet obtained her nursing license, because other people were interviewed before they formally received their licenses).

40.
The evidence presented has shown that the Respondent’s asserted reasons for paying Petitioner less than her male co-workers do not overbear those reasons as set forth by Petitioner.

41.
With regard to Petitioner’s transfer to Patrol, Respondent has asserted two reasons: (1) that Petitioner needed to develop supervisory competencies, and (2) that Respondent needed a Sergeant with investigative experience on Patrol.

42.
The evidence has shown that Respondent’s first reason, that she needed to develop supervisory competencies, is not prevailing.  Petitioner had the competency to perform the job duties required of a Sergeant.  She had demonstrated these competencies through completion of over 200 hours of supervisory training, nine years of supervisory experience at the SBI, four years of successful job performance at campus police, and supervising police officers when she was on-call and working special events like football games.

43.
Petitioner’s demonstrated supervisory competencies were equal to or greater than two male Sergeants, Sgt. Farmer and Sgt. Barnwell, who had not complained of gender discrimination and pay disparity.  Sgt. Farmer and Sgt. Barnwell had not supervised on Patrol, had less supervisory experience than Petitioner, and had less supervisory training than Petitioner.  Neither Sgt. Farmer nor Sgt. Barnwell was required to go to Patrol to develop supervisory competencies.

44.
The evidence has shown that Respondent’s second reason, that they needed a Sergeant with investigative experience on Patrol, is not a compelling reason for its actions.  Sgt. Farmer had investigative experience, he had asked to leave Investigations, and it was Respondent’s usual practice to consider what officers wanted in making assignments.  Respondent knew that Petitioner did not want to go to Patrol and had not asked for a change of assignments, and that Sergeant Farmer wanted to leave Investigations.  It would have been the Department’s usual practice to move Sgt. Farmer, not Petitioner to Patrol.

45.
Additionally, once Sgt. Farmer was transferred to Special Events, all of the vacant positions were filled.  Respondent would not normally move someone unless there was a vacancy or someone else wanted to move.  Since there was no vacancy, and no one wanted to move off of night-shift Patrol, it would not have been Respondent’s usual practice to move someone from Investigations to Patrol.  

46.
All the testimony and evidence presented, including but not limited to the words and actions of the agent(s) of the Respondent, reveal that Petitioner has carried her burden of proof discomfiting Respondent’s proffered reasons for its employment decision and Petitioner prevails in the analysis regarding Respondent’s asserted reasons for its actions as pretext for gender based discriminatory pay disparity and retaliation.  The evidence taken in its entirety shows that Respondent’s reasons for its transfer of the Petitioner are not legitimate, nonretaliatory reasons.

47.
Petitioner’s pay was reduced when she was transferred to Patrol from Investigations.  

48.
Respondent has asserted that Respondent’s actions are of no consequence and/or without remedy, in that, Petitioner was ultimately paid the same amount as her male counterparts and she resigned her position with Respondent.  Respondent asserts that Petitioner’s petition cites the transfer (and demotion) and discrimination claims but does not assert wrongful termination, thereby leaving the Office of Administrative Hearings without jurisdiction over the ramifications of Respondent’s actions; they being the resignation of Petitioner, which is asserted by the Petitioner as a construction discharge.  Alternatively, Respondent asserts that the Office of Administrative Hearings and the State Personnel Commission do not have jurisdiction over Petitioner’s constructive discharge claim because resignations do not constitute actionable grounds for a petition for a contested case hearing.  Further, Respondent asserts that the Office of Administrative Hearings and the State Personnel Commission do not have jurisdiction over Petitioner’s constructive discharge claim because she failed to properly preserve such a claim by satisfying the statutory jurisdictional requirements placed on such allegations.

49.
The above assertion was advanced by Respondent at the beginning of this contested case and Respondent’s motion to dismiss was denied.  Respondent experienced no prejudice in the preparation or presentation of its case which was ably advanced by Respondent’s counsel.

50.
North Carolina recognizes the claim of wrongful discharge in violation of public policy where termination is constructive.  As cited in Whitt v. Harris Teeter, Inc, 165 N.C.App. 32, 598 S.E.2d 151 (N.C.App.2004), an employee who resigns is normally not regarded as having been discharged, and thus would have no right of action for abusive discharge.  Whitt goes on to state that, “the law is not entirely blind, however.  It is able, in most instances, to discard form for substance, to reject sham for reality.  It therefore recognizes the concept of constructive discharge; in a proper case, it will overlook the fact that a termination was formally effected by a resignation if the record shows that the resignation was indeed an involuntary one, coerced by the employer.” 

51.
To the extent that a formal pleading was not asserted by Petitioner, amendment was allowed and Respondent was put on notice that the Petitioner sought redress from a resignation that was not an involuntary one but one flowing from the impact of a retaliatory transfer which was pled.  "Liberal amendment of pleadings is encouraged by the Rules of Civil Procedure in order that decisions be had on the merits and not avoided on the basis of mere technicalities."  Phillips v. Phillips, 46 N.C.App. 558, 265 S.E.2d 441, (1980) (citing N.C. Gen.Stat. § 1A-1, 15; Mangum v. Surles, 281 N.C. 91, 187 S.E.2d 697 (1972)); see also Mauney v. Morris, 316 N.C. 67, 340 S.E.2d 397 (1986).  

52.
As Plaintiff in the case of McDevitt v. Stacy, 148 N.C.App. 448, 559 S.E.2d 201 (N.C.App.2002), the Respondent in this case "has advanced no suggestion of additional witnesses (it) might have called, further cross-examination (it) would have conducted, supplementary exhibits (it) would have introduced, or how amendment otherwise prejudiced” the Respondent in putting forth its case.  The entire record of this case shows that constructive discharge was an issue at this hearing and amendment was proper under the Rules of Civil Procedure followed by the Office of Administrative Hearings.

53.
A constructive discharge occurs when an employer deliberately makes an employee’s working conditions intolerable in an effort to force the employee to quit.  Whitt v. Harris Teeter, Inc, 165 N.C.App. 32, 598 S.E.2d 151 (N.C.App.2004).  Under the theory of constructive discharge, “an employee’s reasonable decision to resign because of unendurable working conditions” is treated as a termination.  Pennsylvania State Police v. Suders, 542 U.S. 129, 124 S. Ct. 2342 (2004).  If a reasonable person would have felt compelled to resign under the circumstances, the resignation is a constructive discharge.  A constructive discharge is actionable as a “termination” under Chapter 126.  Campbell v. N.C. Department of Transp., 155 N.C. App. 652, 660-61 575 S.E. 2d 54 (2003).  

54.
A transfer to night-shift is sufficient to constitute a constructive discharge.  National Labor Relations Bd. v. Grand Canyon Mining Co., 116 F.3d 1039, 1049 (4th Cir. 1997)  A change in working hours, which results in a reduction in pay and severe depression for the employee, is also sufficient to constitute a constructive discharge.  Whitt.

55.
Like the employer in Grand Canyon, and in Whitt, the evidence shows that Respondent had reason to know that Petitioner would quit if she were transferred to night shift.  In accordance with all the evidence, again including but not limited to the words and actions of the agent(s) of the employer and the shifting of employees to create a vacancy for Petitioner to move into, the transfer of Petitioner was a purposeful act to drive the Petitioner to quit.  

56.
Like the plaintiff in Whitt, Petitioner became clinically depressed as a result of and as an impact to the discrimination and retaliation that she had experienced.  Petitioner was losing sleep and losing weight, and her condition was not improving with medical treatment and counseling.  She was putting herself at risk, mentally and physically, by continuing to work in that environment.  Her psychologist advised her to seek other employment in order to preserve her health.  

57.
In judging whether a resignation is truly involuntary, the courts have applied an objective standard.  The test is not whether the particular employee felt it necessary to resign, but whether a reasonable person in the employee's shoes would have felt compelled to resign.  Beye v. Bureau of Nat. Affairs, 59 Md.App. 642, 477 A.2d 1197 (Md.App.,1984) citing Alicea Rosado v. Garcia Santiago, supra, 562 F.2d 114, 119; Bourque v. Powell Electrical Mfg. Co., supra, 617 F.2d 61; Vaughn v. Pool Offshore Co., etc., 683 F.2d 922 (5th Cir.1982); Jacobs v. Martin Sweets Co., Inc., 550 F.2d 364 (6th Cir.), cert. denied 431 U.S. 917, 97 S.Ct. 2180, 53 L.Ed.2d 227 (1977); Held v. Gulf Oil Co., 684 F.2d 427 (6th Cir.1982); Rimedio v. Revlon, Inc., 528 F.Supp. 1380 (S.D.Ohio 1982).

58.  Under the reasonable man standards articulated by the courts, a reasonable person would have felt compelled to resign under the circumstances set forth by the evidence in this case.  Petitioner’s resignation did not reflect an unwillingness to work (indeed, she immediately obtained other employment with the North Carolina State Capitol Police), but she could not continue to work in an environment that was hazardous to her mental and physical health.  Petitioner’s resignation was a constructive discharge.

59.
State Personnel Commission rules provide the Commission with various legal and equitable powers and remedies when discrimination and/or retaliation have been found.  


60.
25 N.C.A.C. 1B.0434 provides:  In those cases in which the State Personnel Commission finds an act of discrimination or unlawful workplace harassment prohibited by G.S. 126-16, G.S. 126-36 or G.S. 126-36.1, the Commission may order reinstatement, back pay, transfer, promotion or other appropriate remedy.  The Commission shall also have the authority in such cases to order other corrective remedies to ensure that the same or similar discriminatory acts do not recur.   

61.
Back pay is reduced by any interim earnings.  25 N.C.A.C. 1B.0421.  The Respondent must pay the Petitioner’s retirement contribution on the total gross amount of back pay awarded.  25 N.C.A.C. 1B.0421.  

62.
25 N.C.A.C. 1B.0422 provides:  Front pay is the payment of an amount to an employee above his/her regular salary, such excess amount representing the difference between the employee's salary in his/her current position and a higher salary determined to be appropriate due to a finding of discrimination.  Front pay shall be paid for such period as the agency is unable to hire, promote or reinstate the employee to a position at the level ordered by the Personnel Commission.  Federal courts have held that front pay may be awarded when reinstatement is not viable because the employer has hired a replacement for the employee, there is continuing hostility between the employee and the employer, or the employee has suffered psychological injury as a result of the discrimination.  See Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843, 846 121 S.Ct. 1946, 1947 (2001).

63.
Attorney’s fees may be awarded pursuant to 25 N.C.A.C. 1B.0414 and 1B.0438.  Costs may be awarded pursuant to 25 N.C.A.C. 1B.0438.

64.
The amount that Petitioner would have earned in Investigations minus the amounts she earned on Patrol and at State Capital Police is $951.52 ($475.76 times two) for the two months that she worked on Patrol prior to her resignation; and $20,250.23 ($1840.93 times eleven) for the eleven months (April 2003 through February 2004) that she has worked at State Capital Police since her resignation.  

65.
Petitioner’s pay that she would have earned in Investigations minus the amounts she may reasonably be expected to earn at State Capital Police is $7,363.72 ($1840.93 times four) for the four months (March 2004 through June 2004) that she is expected to work at State Capital Police until her retirement.  

66.
Petitioner’s counsel has set forth amounts and request for attorney’s fees and costs which appear reasonable, but final submission to the State Commission would include additional attorney’s fees and costs for time spent and costs incurred following the submission of the request which would reflect a more accurate total amount.

BASED UPON the foregoing Findings of Fact and Conclusions of Law the Undersigned makes the following:


DECISION
There is sufficient evidence to properly and lawfully support Petitioner’s claim of gender based disparate treatment and retaliation and Petitioner prevails upon her contention that Respondent engaged in unlawful State employment practices constituting discrimination and retaliation.  The ramifications and impact of the above actions support Petitioner’s claim of wrongful discharge in violation of State public policy and prevailing law where termination was constructive.  As such, it is the decision of the Undersigned that Petitioner be awarded back pay and front pay and the return of lost benefits including making the appropriate retirement contribution, 401(k) contribution, and longevity pay based on the total gross back pay award.  Further, Petitioner should be awarded reasonable attorney fees pursuant to 25 N.C.A.C. 1B.0414 as well as reasonable costs upon submission by the Petitioner’s counsel of a Petition to the North Carolina State Personnel Commission for Attorney Fees with an accompanying itemized statement of the fees and costs incurred in representing the Petitioner.

NOTICE


The agency making the final decision in this contested case is required to give each party an opportunity to file exceptions and to present written arguments regarding this Decision issued by the Undersigned in accordance with N. C. Gen. Stat. § 150B-36.


In accordance with N.C. Gen. Stat. § 150B-36 the agency shall adopt each finding of fact contained in the Administrative Law Judge’s decision unless the finding is clearly contrary to the preponderance of the admissible evidence, giving due regard to the opportunity of the administrative law judge to evaluate the credibility of witnesses.  For each finding of fact not adopted by the agency, the agency shall set forth separately and in detail the reasons for not adopting the finding of fact and the evidence in the record relied upon by the agency.  Every finding of fact not specifically rejected as required by Chapter 150B shall be deemed accepted for purposes of judicial review.  For each new finding of fact made by the agency that is not contained in the Administrative Law Judge’s decision, the agency shall set forth separately and in detail the evidence in the record relied upon by the agency establishing that the new finding of fact is supported by a preponderance of the evidence in the official record. 

The agency shall adopt the decision of the Administrative Law Judge unless the agency demonstrates that the decision of the Administrative Law Judge is clearly contrary to the preponderance of the admissible evidence in the official record.  The agency that will make the final decision in this case is the North Carolina State Personnel Commission.  State Personnel Commission procedures and time frames regarding appeal to the Commission are in accordance with Appeal to Commission, Section 0.0400 et seq. of Title 25, Chapter 1, SubChapter B of the North Carolina Administrative Code (25 NCAC 01B .0400 et seq.).

IT IS SO ORDERED.


                                                  This is the 5th day of May, 2005.


                                                  ___________________________________


                                                 Augustus B. Elkins II


                                                 Administrative Law Judge
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