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	PROPOSAL FOR DECISION


On February 28, 2005, Administrative Law Judge Melissa Owens Lassiter conducted an administrative hearing for this contested case in Raleigh, North Carolina.  The undersigned heard this case, pursuant to N.C. Gen. Stat. § 150B-40(e), after Respondent requested designation of an Administrative Law Judge to preside at the hearing of a contested case under Article 3A, Chapter 150B of the North Carolina General Statutes.  On April 15, 2005, then undersigned ruled in favor of the Respondent, and ordered Respondent to submit a Proposal for Decision.  On May 5, 2005, Respondent filed its draft Proposal for Decision to the Office of Administrative Hearings by electronic mail, and on May 10, 2005 via regular mail.  
APPEARANCES

Petitioner:

Sheila Stafford Pope

Attorney At Law

Pope & Pope

Post Office Box 790

Angier, N.C. 27801

Respondent:

Lorrin Freeman

Assistant Attorney General

Department of Justice

Law Enforcement Liaison Section

9001 Mail Service Center

Raleigh, N.C. 27699-9001

ISSUE
Did the Petitioner fail to comply with the minimum standards for General and Specialized Instructor Certification set forth in 12 NCAC 09G .0307(f)(3) and 09G .0307(f)(5)?

FINDINGS OF FACT
1.
All parties are properly before this Administrative Law Judge in that jurisdiction and venue are proper, and all parties received notice of hearing.  

2.
By letter dated June 2, 2004, Respondent notified Petitioner via certified mail that it was proposing Petitioner’s General and Specialized Instructor certifications be suspended.  On June 3, 2005, Petitioner received Respondent’s letter.  (Respondent’s Exhibit 1)

3.
Respondent has the authority granted under Chapter 17C of the North Carolina General Statutes, and Title 12 of the North Carolina Administrative Code, Chapter 9, to certify General and Specialized Instructors, and to deny, revoke, or suspend such certification.

4.
Pursuant to 12 NCAC 9G. 0307(f)(3), “[t]he Commission may deny, suspend, or revoke, an instructor’s certification  when the Commission finds that the person has failed to deliver training in a manner consistent with the instructor lesson plans outlined in the ‘Basic Instructor Training Manual’ as found in 12 NCAC 09G .0414.”

5.
Pursuant to 12 NCAC 9G. 0307 (f)(5), “[t]he Commission may deny, suspend, or revoke an instructor’s certification when the Commission finds that the person has demonstrated instructional incompetence.” 

6.
In December of 1989, Respondent issued Petitioner a Probationary General Instructor certification.  In December of 1990, Respondent issued Petitioner a General Instructor certification.  Respondent issued Petitioner his Specialized Department of Correction Firearms certification in August of 1990.

7.
At all relevant times of this proceeding, Respondent employed Petitioner as an instructor.  In that capacity, Petitioner taught the firearms block of instruction in the correctional officer basic training program for over ten years.

A.
12 NCAC 09G .0414 Failure to Deliver Training Allegation  

8.
On or about April 18, 2001, Petitioner was employed as a firearms instructor with the Department of Correction.  On that date, he was the assigned lead instructor at the Hoke Correctional Firing Range in McCain, North Carolina, where a class of basic correctional officer trainees were completing their qualification process with firearms.

9.
As lead instructor, Petitioner had the ultimate responsibility for the operation of the range, and for ensuring that the qualification process was completed according to the lesson plan.  There were several other firearms instructors on the range on or about April 18, 2001.

10.
On or about April 18, 2001, correctional officer trainee David Jefferson was one of the trainees attempting to qualify with firearms on the Hoke Correctional range.

11.
  While correctional officer trainee David Jefferson was firing at his target with a rifle, the wind blew over Jefferson’s target before Jefferson completed his course of fire.

12.
After the course of fire was completed, the firearm instructors at the range graded each target based on the number of hits each target received within the silhouette on the target. Mr. Carl Troublefield, Petitioner’s supervisor, graded Jefferson’s target  as having a perfect score of 100.  

13.
As the lead instructor of the range, Petitioner reviewed the target fired upon by Mr. Jefferson, and concluded that Mr. Jefferson had in fact not made a passing score.   Petitioner advised Troublefield that trainee Jefferson needed to reshoot his round, because Jefferson’s target had blown down during the round, and Jefferson had not shot a score of 100.   Yet, Mr. Troublefield repeatedly advised Petitioner that Jefferson’s “score stands as is,” despite Petitioner’s insistence that Troublefield could not do that.  Petitioner told Troublefield that he would advise Bill Goodman and others about the incident, and that Troublefield could take over as lead instructor of the range for the remainder of the day.  Petitioner remained on the firing range as a medical officer.  

14.
Petitioner believed that if he changed trainee Jefferson’s score, his actions would constitute insubordination of his supervisor, and his supervisor would fire him for that insubordination.  Troublefield told Petitioner to sign Jefferson’s target.  Petitioner then signed Jefferson’s score sheet that reflected a score of 100.  (Respondent’s Exhibit 5)

15.
The words “I certify the above scores are correct,” are typed in capital letters, at the bottom of the Jefferson’s score sheet, and just above Petitioner’s signature.  

16.
Respondent’s employees submit the range score sheets to the Department of Correction Office of Staff Development and Training.  Respondent relies upon these score sheets, and the information therein, to determine if a correctional officer is eligible for certification.  The Basic Instructor Training Manual requires that a trainee receive a passing score on each course of fire required by the lesson plan, before an instructor can declare that a trainee has passed the firearms block of instruction.

17.
Mr. Jefferson did not remember his score on the rifle qualification course, and was not aware that there were any misrepresentations or discrepancies.  Prior to April 18, 2001,  Mr. Jefferson had not had any experience firing a rifle. (Respondent’s Exhibit 6) Shortly after the incident, Mr. Jefferson told Mike Evers, School Director for the Department of Correction, that he thought he had hit the target four or five times.

18.
Mike Evers, School Director for the Department of Correction, only became aware of the scoring irregularity issue after he confronted Petitioner about the unsafe training technique Petitioner had used with Ms. Skowron.  

19.
Respondent’s certified Jefferson as a correctional officer trainee based upon the disputed firearm block of instruction.

20.
Petitioner made no attempt to prevent Mr. Jefferson from receiving certification as a correctional officer, despite the fact that he knew Mr. Jefferson had not completed the basic training as required, and might not be able to safely aim the firearm.  On the night of April 18, 2001, Petitioner attempted to call Mr. Bill Goodman and Mr. Lilly to report the scoring incident that had occurred with Mr. Troublefield.  

21.
A preponderance of the evidence showed that in some firearm training situations, Respondent has allowed instructors and trainees to shoot cotton balls from revolvers in  teaching trainees how to use that weapon.   

A.
12 NCAC 9G. 0307 (f)(5) Instructional Incompetence Allegation

22.
During that same training session on  April 18, 2001, Ms. Arlene Skowron was one of the correctional officer trainees attempting to qualify with the Ruger mini-14 rifle on the Hoke Correctional Firing Range.  She was having difficulty sighting the weapon on the target, and failed the first round qualification.  (Respondent’s Exhibit 3)

23.
In an effort to teach Ms. Skowron how to aim the weapon and help her achieve a passing score, Petitioner went forward of the firing line on the range, lined himself up approximately ten feet in front of Ms. Skowron facing her and instructed her to point the rifle at his “blue-eyes”.  

(a)
Petitioner’s supervisor, Carl Troublefield, was also on the range.  Mr. Troublefield was the training coordinator for the region.  Prior to attempting this instruction technique, Petitioner asked Mr. Troublefield for permission to step in front of Ms. Skowron to assist Ms. Skowron. Mr. Troubletrifield granted Petitioner permission.  Before Petitioner stepped in front of Ms. Skowron, Petitioner instructed Ms. Skowron to empty the magazine from the rifle, look to make sure nothing was in the barrel, and put the safety on.  (Respondent’s Exhibit 3)  Ms. Skowron and Petitioner both cleared the weapon to ensure that the rifle’s magazine was empty.  

(b)
Ms. Skowron reluctantly followed Petitioner’s instructions, as she knew they violated safety precautions. (Respondent’s Exhibit 3)

24.
Other firearms instructors observed Petitioner use this technique with Ms. Skowron, but did not attempt to stop Petitioner.

25.
When Petitioner completed the training to be certified as a firearms instructor for the Department of Correction, he took a firearms safety block of instruction.  He also was responsible for teaching the firearms safety lesson as part of the Correctional Officer Basic Training firearms training.

26.
The Correctional Firearms Instructor Course and firearms safety lesson materials that were in effect when Petitioner was trained as a firearms instructor, emphasize the instructor’s responsibility to model safe firearm handling techniques.  Specifically, such material states: 

D.  Firearms Safety in Hands-On Training:

EXTREMELY serious responsibility of Firearms Instructor.  No training is important enough to risk human life.  During hands-on firearms training, instructor MUST always keep safety uppermost in his mind and do whatever is necessary to insure that every effort is taken to prevent dangerous situations from developing. 

(Respondent’s Exhibit 10)  That same language has remained in the Correctional Firearms Instructor Course firearms safety lesson plan for over twenty years, and is contained in the current version of this lesson plan.  (Respondent’s Exhibit 12)

27.
The Correctional Firearms Instructor Course also sets forth that an instructor should “stress and enforce keeping weapons pointed in a safe direction.”  (Respondent’s Exhibit 10, Respondent’s Exhibit 12)

28.
The Correctional Officer Basic Training block of instruction materials for Firearms Safety was developed during the mid-1980s by Mr. James Holmes.  These materials  specifically state that safety precautions must be followed all the time.  These materials also emphasize the importance of handling a weapon in a safe manner.  Specifically, these materials state, “Always keep weapon pointed in a safe direction.  NEVER toward yourself or anyone else.”  (Respondent’s Exhibit 11) These same precautions have remained in the Firearms Safety lesson plan for the Correctional Officer Basic Training through numerous revisions since 1985.  Additionally, the current Firearms Safety lesson plan goes further in stating that the pointing of a firearm at another constitutes a crime. (Respondent’s Exhibit 13)   

29.
Objective number 1 of the Firearms Safety lesson plan for the Correctional Officer Basic Training teaches that “firearms safety precautions must be followed ALL THE TIME.” Objective number 4 of the Firearms Safety lesson plan for the Correctional Officer Basic Training teaches that a firearm should never be pointed at one’s self or another.  As a firearms instructor for the Department of Correction, Petitioner was charged with the responsibility of teaching these objectives to correctional officer trainees. 

30.
The lesson plan for the Firearms Rifle block of instruction teaches trainees to accurately aim the rifle by lining the front sight post of the rifle on the target, and centering the front sight post in the rear sight hole aperture by focusing on the tip of the front sight post.    The Ruger mini-14 rifle sights rely on the natural and instinctive ability of the eye to center objects.  The peep sight only requires that the shooter align the front sight with the target.  It does not require that the rear sight be aligned.  (Respondent’s Exhibit 15) 

31.
Byron Walters has been employed with the Department of Correction for twenty-two years.  He completed the firearm instructor training course in 1989, and received his Department of Correction specialized firearm instructor certification.  In over fifteen years of teaching firearms to correctional officer trainees, Walters has never asked a trainee to sight a weapon by pointing it at him.  He has used a wooden rifle to teach a student, who was having a difficult time hitting the target, how to site the weapon.

32.
Mike Silsbee has worked for the Department of Correction for over twenty-eight years.  He holds certification as a General Instructor and Specialized Instructor in firearms.  For thirteen years, he trained firearms instructors within the department, and was responsible for maintaining and updating the firearm instruction lesson plans.  

During the administrative hearing, Mr. Silsbee was qualified as an expert witness in the area of firearms.  Mr. Silsbee opined that instructing a trainee to point a rifle at the instructor’s eyes in order to site the weapon, was an unnecessary and extremely unsafe measure.  He indicated that there are other ways that an instructor can train an individual to site a Ruger rifle.  In over twenty years of firearms instruction, Silsbee had never seen this technique used.  He stressed that the method used by Petitioner was not a method taught by the Department of Correction.  He proffered the opinion that this measure was an improper training method that rose to the level of instructor incompetence.   

33.
It is a well-established, universal rule of firearm safety that one should never point a firearm at another person.

34.
The Police Firearms Instructor Manual written by the National Rifle Association specifically states as a general safety precaution, “Never point a firearm, loaded or unloaded, at anyone you do not intend to shoot, nor in a direction where unintentional discharge could cause injury or damage.” (Respondent’s Exhibit 14)

CONCLUSIONS OF LAW
1.
The parties are properly before the undersigned Administrative Law Judge, and jurisdiction and venue are proper.

2.
Pursuant to Criminal Justice Commission Rule 12 NCAC 9G. 0307(f)(3), “[t]he Commission may deny, suspend, or revoke an instructor’s certification when the Commission finds that the person has failed to deliver training in a manner consistent with the instructor lesson plans outlined in the ‘Basic Instructor Training Manual’ as found in 12 NCAC 09G .0414.”

3.
Pursuant to Criminal Justice Commission Rule 12 NCAC 9G. 0307(f)(5), “[t]he Commission may deny, suspend, or revoke an instructor’s certification  when the Commission finds that the person has demonstrated instructional incompetence.” 

4.
In this case, Petitioner failed to deliver training in a manner consistent with the instructor lesson plans outlined in the ‘Basic Instructor Training Manual’ as found in 12 NCAC 09G .0414 by signing and certifying that correctional officer trainee David Jefferson received a perfect score of 100 on the rifle qualification course. Petitioner knew that Mr. Jefferson had not scored that score, because he knew the target blew over during the course of fire.  This false representation allowed correctional officer trainee Jefferson to be certified when in fact, he had not satisfied the requirements of the firearm block of instruction.

5.
Petitioner demonstrated instructional incompetence in directing Arlene Skowron, a correctional officer trainee, to point the Ruger mini-14 rifle at his eye.  Petitioner's action directly contradicts well-established firearms safety precautions, that are both described in the Department of Correction training material, and required to be taught by Petitioner. 

PROPOSAL FOR DECISION
Based upon the foregoing Findings of Fact and Conclusions of Law, the undersigned proposes that Respondent suspend Petitioner’s General Instructor and Specialized Firearms Instructor certification indefinitely.

ORDER

It is hereby ordered that the agency serve a copy of the final decision on the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C.  27699-6714, in accordance with North Carolina General Statute 150B-36(b).

NOTICE

The decision of the Administrative Law Judge in this contested case will be reviewed by the agency making the final decision according to the standards found in G.S. 150B036(b)(b1) and (b2).  The agency making the final decision is required to give each party an opportunity to file exceptions to the decision of the Administrative Law Judge and to present written argument to those in the agency who will make the final decision.  G.S. 150B-36(a).


The agency that will make the final decision in this contested case is the N.C. Criminal Justice Education And Training Standards Commission.


This the 13th day of May, 2005.

_________________________________

Melissa Owens Lassiter

Administrative Law Judge
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